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Here’s where Science 
shows its hand 











Bartlett tree men handle trees from a double viewpoint. 
We get the public utility’s desired line clearance while main- 
taining the public’s idea of symmetry and beauty of the’ trees 
we trim. Our past performances in justifying these two points 
of view, explain the continued renewal of old contracts and 
our increasing business with public utility corporations. For 
consultation address 


Public Utilities Division 


The F. A. Bartlett Tree Expert Co. 


STAMFORD, CONN. 
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Two of the World's Largest 
The new boilers at the Hell Gate Station 
of The United Electric Light and Power 
Company are the largest units of their 
kind in the world. Each is capable of 
evaporating over a million pounds of 
water per hour, and with superheater, 
economizer, and air heater, contain more 
then 41 miles of tubing. 
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Pages with the Editors 





THE inevitable growth of the electric and 
gas utilities, not only in their legal, corporate 
bodies, but also in their technological aspects 
and in the extension of utility service over 
state boundary lines, is raising some very 
pertinent questions concerning the methods of 
regulating them—questions so important and 
so timely that they are bringing the state and 
Federal governments into conflict. 

ok * 

To arrive at sound conclusions about eco- 
nomic, political and legal problems of this 
kind one must necessarily be fortified with 
facts; any judgment based on misinformation, 
misinterpretations and  misunderstandings 
must necessarily be unsound. 

* * 

Even in such fundamental matters as the 
amount of electric power that crosses state 
lines, and the proportion of that amount to 
the total electric power generated, differences 
of opinion are advanced, different statistics 
are submitted and different analyses are made 
of figures. 

* * 

To aid our readers in understanding the 

problem, Mr. WytHE WILLIAMS was com- 





WYTHE WILLIAMS 
«|... If Federal control is taken over the 
electrical companies engaged in 5 per cent of 
the total electrical supply, it is certain that 
immediately a great conflict with state au- 
thorities will begin.” 
(See Pace 515) 


VI 


missioned, as an independent, free-lance and 
unbiased observer, to make his own survey 
and to write down his estimate of this par- 
ticular phase of the electric power situation 
as he sees it. 

* * 

THE leading article in this number of Pus- 
Lic UriLities FortNIGHTLY is the result. 

a * 

Mr. WittiAMs, who is nationally known as 
a journalist and magazine writer, was born 
in Pennsylvania in 1881; attended Ohio Wes- 
leyan University, and began his newspaper 
career in 1905; for several years he was con- 
nected with the Hearst newspapers in Chi- 
cago and with the New York World. 

* % 

Durinc the World War Mr. WILLIAMs 
served as war correspondent to the New 
York Times, Colliers and the London Daily 
Mail; later he was special correspondent for 
The Saturday Evening Post; he is the author 
of several books, a member of several clubs, 
and a chevalier of the French Legion of 
Honor. ‘ 

* ak 

Tuomas J. TInGLEY (whose article on “Go- 
ing Value” starts on page 522), was born in 
New York in 1894; graduated from Johns 
Hopkins in 1916 with Phi Beta Kappa honors, 
and from Columbia University Law School 
in 1919, and began his law practice in Balti- 
more, where he is sti!l located. 

* * 

In 1926 Mr. TINGLEY was appointed Peo- 
ples’ Counsel, Maryland Public Service Com- 
mission, which position he resigned three 
years later; in 1922 he annotated the Public 
Service Commission Law of Maryland. 

* * 

OswaLtp West (whose article about Ore- 
gon’s unique experiment with a one-man 
utility commission may be found on pages 
542 to 546 of this number), has something 
more than a casual knowledge of regulatory 
problems in his home state, because he was 
for several years not only an aggressive mem- 
ber of the Oregon Railroad Commission 
(1907 to 1910) but he has also been governor 
(1911 to 1915). 

* os 

WHILE he was born in Canada in 1873, Mr. 
West moved to Oregon at an early age and 
began his career as a butcher’s boy; from that 
he graduated to messenger, bank teller, bank 
official, state land commissioner—and finally 


(Continued on page VIII) 
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THREE BAILEY SLAG-TAP FURNACES 


FOR 1400-LB. PRESSURE 
AT SOUTH AMBOY STATION 





Arrangement of one of the three Babcock & 

Wilcox Boilers and Bailey Slag-Tap Furnaces 

at South Amboy. Each boiler has a maximum 

steaming capacity of 280,000 Ibs. of steam 
per hour. 


|S pcan Water-Cooled Slag-Tap 
Furnaces — designed for 1400 
pound pressure—are serving three 
pulverized-coal-fired boilers at the 
South Amboy Station of the Jersey 
Central Power and Light Company, 
South Amboy, N. J. 


An important feature of the furnaces 
is their great mechanical strength. The 
water-cooling tubes are reinforced with 
metal blocks fastened securely to the 
tubes. The tubes are prevented from 
spreading and the wall is unified by 
horizontal rows of tie clamps mounted 
on the wall at regular intervals. 


The complete wall is reinforced by 
buckstay clamps which are tied in with 
the boiler columns with provision for 
expansion. The wall assembly, there- 
fore, is very strong structurally and 
well able to resist the usual pressure, 
temperature and loading stresses. 


Bailey Blocks, in addition to 
strengthening the wall, safeguard the 
tubes from failure due to flame im- 
pingement. The physical properties of 
the tubes remain unchanged even when 
the furnace is subjected to severe 
service, and temperature change. 


Let our Engineers discuss your fur- 
nace problems with you—or we will 
gladly send you descriptive informa- 
tion on Bailey Furnaces. 


FULLER LEHIGH COMPANY 
AW Babcock &Milcax Organization 
85 LIBERTY ST.,NEW YORK,NY. 


——— FULLER LEHIGH —— 


PULVERIZED-COAL EQUIPMENT ~WATER-COOLED FURNACE WALLS) 
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OSWALD WEST 
oe The new commissioner (in Oregon) 
was s prompt to declare that hereafter the peo- 
ple would have a champion on the job and 
that their rights would be protected....We 
are going to learn something new about con- 

stitutional law.” 

(SEE Pace 542) 


he was honored by the highest gift which the 
people of his state could bestow. 
* * 

Wuite he was serving on the Railroad 
Commission reports were received that a cer- 
tain intra-state railway was in a deplorable 
physical condition—reports which were ve- 
hemently both denied and reiterated; Com- 
MISSIONER WEST thereupon discarded both 
claims and set out on an inspection tour of 
his own, walking the tracks for the entire 
distance of the road. 

* * 

WHEN he returned he not only had the in- 
formation he sought at first hand, but he 
brought back with him some of the railroad 
spikes which he had been able to pluck from 
the ties with his own fingers. 

+ * 

Mr. WEst’s contribution to this issue of 
Pustic Utiiities FortNicHT ty is the first of 
a series that treat of the very significant and 
spirited arguments that are centering about 
utility regulation in Oregon—and which may 
well spread over into other states. 

* * 

Curtis Hopces, who comments upon the 
public utility press representative as the news- 
paper editor sees him (pages 532 to 539), was 
born a Hoosier and is a newspaperman of 
twenty years’ experience—including four 


years as managing editor and general mana- 
ger of the Indianapolis News; he is a fre- 
quent contributor to the magazines. 


WILLIAM J. TINGLEY 
. It has been said that the mental proc- 
esses ‘leading to the final determination of the 
sum to be allowed for ‘going value’ are noth- 
ing more than a whimsical adventure in an 
unblazed forest of speculation.” 
(SEE Pace 522) 


In the coming issue of Pusiic UTILiTIEs 
ForTNIGHTLY will appear a comprehensive re- 
view and analysis of a very recent ruling that 
is of real, not to say imminent concern not 
only to the electric railway utilities of the 
country, but also to the regulatory bodies that 
have exercised authority over them—and to 
bankers and brokers who have handled elec- 
tric railway securities and to the men and 
women who now own them. 


TuHIs searching aii of the pecu- 
liar predicament that faces the electric rail- 
way industry—a predicament that may well 
be taken seriously until a way out is revealed 
—is made by Joun E. Benton, general soli- 
citor of the National Association of Railroad 
and Utilities Commissioners. 

a ~ 


THE economies of consolidated operation 
are recognized by the Massachusetts Depart- 
ment in the Worcester Gas Light Company 
case. But where there are particular ad- 
vantages which would be lost upon consoli- 
dation the Department withholds its ap- 
proval. (See page 338 of the Public Utilities 
Reports section in this number). 

* * 


THe New York Commission has also 
taken action recently upon a proposed con- 
solidation. Disapproval followed because of 
the purchase price being four times the net 
value of the shares to be acquired. (See 
page 343). 

—TueE Eprrors. 
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For the first eight months of 1930 
CITIES SERVICE COMPANY’S 
Net to Common Stock and Reserves was 


$30,063,152 


—nearly half a million dollars greater 
than for the entire year of 1929 








By investing in Cities Service 
CITIES SERVICE COMPANY Common stock you share in the 
Net to Common Stock and Reserves petite“ _s = “hae — 
earnings of the Cities Service 

yo vee “eee organization. 
HBT so ces 22,604,926 This is an excellent time to acquire 
1928 . « © « e 22,876,755 Cities Service Common stock. For 
1929 . «0 « « 29,591,440 further information fill in and 
1930 (frst 8 months) 30,063,152 mail the coupon below, or consult 
your investment dealer or banker. 








HENRY L. DOHERTY & COMPANY 
60 Wall Street © New York City 


Branches in principal cities 

















HENRY L. DOHERTY & COMPANY, 





























60 Wall Street, New York City 
Cities Service Radio Program —every Friday, 8 Send copy of booklet describing the Cities Service organization 
P. M., Eastern Daylight Saving Time—N. B. C, | *™4 the P of ite securities. 
Coast-to-Coast and Canadi k—34 Stati. Name 
Address mn 
City eit 
(9880—000) as 
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Projected Life Curves Plus 
Field Experience Equal 


“PIPE PRESCRIPTION” 


Projected life curves for pipe are practical only when they are paralleled by 
performance records. “Pipe Prescription” is the engineering application 
of laboratory developments and these performance records. Where the 
engineering principle of “pipe prescription” is practiced, the superiority of 
Byers Genuine Wrought-Iron Pipe in its proved places of service is recog- 
nized. If you and your engineers have a problem, the research facilities 
of our organization are at your service. A. M. Byers Company, Pittsburgh, 
Pa. Established 1864. 
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30 TA The transmission of pictures by radio between New York and London is put on a 
commercial basis as a public utility; 1926. 
CA MAY Se) 
1 F Horses were used for hauling the first cars to pass over the tracks built for the Penn- 
sylvania railroad; 1829. First direct radio between New York and Panama; 1930, 
2 Sa So hazardous did underwriters regard electric lights that the first ship equipped @® 
with them, the Columbia, steamed from New York without insurance; 1880. 
3 S Fresh strawberries sold in Chicago at $2 a quart upon the arrival of the first refrig- 
erating car, invented by PARKER EARLE, from the South; 1866, 
4 M “There is a madman proposing to light the streets of London with—what do you 
os think? Why, with smoke!” wrote WALTER SCOTT, referring to gas lamps; 1804. 
5 Tu { THREE DATES TO REMEMBER: N.E.L.A. convention opens June 8th; the 
A.E.R.A. convention Sept. 28th, and the A.G.A. convention opens Oct. 12th, 1931. 
6 W The dawn of air transport was heralded by the first flight of a heavier-than-air plane 
invented by DR. LANGLEY—11 years before the Wright plane; 1896, 
> TA The decline in American railroads was signalized by a drop of 32 per cent in the 
net operating income of the Class I roads in the first quarter; 1929, 
s F The earliest system of street lighting of record was established in Rome, which erected 
vil-lamp posts on its leading streets; 200 A. D. 
ty Se The first gas well drilled in the U. S. was at Fredonia, N. Y., 1821; three years 
later it was used for lighting the hotel where LAFAYETTE was stopping; 1824. 
10 ~ The art of communication entered upon a new and prophetic era when two-way 
television was given its first successful demonstration; 1929, 
11 M The Syracuse & Utica Railroad Co. was incorporated with a capital of $800,000, and 
was authorized to charge not more than 4 cents a mile for passengers; 1836, 
12 Tu Sceptics sneered at the first electrically operated train on SEIMEN and HALKES 
electric railway in Berlin; 1881. 
13 W The growing importance of the transportation utilities in the development of the 
Southwest was marked by the opening of the cantilever bridge at Memphis; 1892. 














“Man moves over with each new generation into a bigger body, more awful, 


more reverent, and more free than he has been before.” 
—GeERALD STANLEY LEE 
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“ON THE PUBLIC SERVICE.” FROM 
THE PAINTING BY EVERETT WARNER 
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The Political Bogey 


Behind the “Power Issue” 


What the contention over the control of electricity 
that crosses state lines really means—and how it 
affects state regulation. 


By WYTHE WILLIAMS 


GC CAN imagine no more profound 

I invasion of state sovereignty 
than the substitution of Federal for 
state control of electric utilities.” 


OTHING ambiguous about that 
N statement. On the contrary, 
it is clear, direct, precise, 
and, considering its high authorship, 
might seem sufficient to set at rest the 
present and persistent ballyhoo di- 
rected against the power industry, 
especially as regarding pending legis- 
lation for Federal control of power 
crossing state lines. 
It is one of the traits of human 
nature that what man does not under- 
stand he fears. Today man in gen- 


eral may be excused an inability to 
define electricity any more clearly 
than did Benjamin Franklin. But it 
would appear that now a sufficient 
understanding of electricity has been 
reached to dispel fear—unless per- 
haps we omit the politicians from 
such a generalization. Anyhow, now- 
adays, in and about the lobbies of 
Washington officialdom, and in the 
press, we hear and read that “some- 
thing is wrong with the power indus- 
try and its relation to the public.” 

From this arises the question: 

“Ts a situation created in which the 
public rights are no longer safe- 
guarded ?” 
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All of which premises the supposi- 
tion that the electric utility industry 
is facing a period of political attack 
and investigation out of which new 
questions of public policy may arise. 
Or, in brief, that the power industry 
will become a political issue. 


W: did not forget to name the 
author of the quotation that 
heads this article. Merely we fol- 
lowed a preference for the climacteric 
by deferring mention until now—for 
if this high authority accurately states 
the situation, so far as our very form 
of government is concerned, it would 
seem sufficient to give the politicians 
pause. Yes—now we do mention the 
name—Herbert Hoover, President of 
the United States, but only Secretary 
of Commerce five years ago when he 
made the declaration. 

The statement is incorporated into 
the pronunciamento of Martin J. In- 
sull in his Public Policy Committee 
Report presented at the 49th Conven- 
tion of the National Electric Light 
Association, held at Atlantic City on 
May 19, 1926—a bit buried, but we 
managed to dig it up. 


id is the physical growth of power 
companies that has amazed the 
public—amazed it to the point of 
much misunderstanding. Therefore, 
in treating this question of interstate 
movement of electricity, which is the 
subject of such discussion, it is neces- 
sary to consult the map of the United 
States, showing the intricate system 
of interlocked lines that represent the 
transmission of power, long range 
and short. 

In general appearance, this map is 
so comparable with the familiar rail- 
way map, that the casual observer 


appears quite ready to compare and 
to confuse the two entirely different 
problems of railways and electric 
power. 


AILWAY business is largely in 
long hauls, crossing many state 
lines. Eighty-five per cent of the 
total is interstate. On the face of the 
figures that we have been able to pro- 
cure from the most competent 
sources, the exact reverse is the case 
with the power companies in that 85 
per cent of all power used, is local. 
And this may be an under rather than 
an over statement. It is admitted 
that the amount of interstate power 
is increasing, but here are the best 
available figures to date. 

The first study made by the Har- 
vard School of Administration and 
Economics showed that only 9 per 
cent of the total current generated 
crossed state lines. This was in 1926. 

In 1929 the Federal Trade Com- 
mission and also the National Elec- 
tric Light Association studied the 
subject, the former raising the total 
to 15 and the latter only to 11 per 
cent. This difference is largely due 
to the methods of computation. The 
National Electric Light Association 
did not consider any international 
lines, such as from New York to 
Canada at Niagara Falls, or across 
the Mexican border at El Paso. Also, 
where the same line of current crossed 
a state line twice, the Federal Trade 
Commission counted twice, such as 
a particular line passing from West 
Virginia through a corner of Penn- 
sylvania, then back into West Vir- 
ginia, which the National Electric 
Light Association considered as do- 
mestic, or local current. 
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Kv admitting the higher figure, 
as say for the year 1930, all the 
computations tend to prove that the 
tendency in electricity is the short 
haul. This would seem inherent in 
its very nature—that the nearer the 
generating system is to the place the 
current is used, so much the better, 
and the more economic. As a matter 
of fact big plants wherever possible 
are located in the place of the de- 
mand. 

The average kilowatt of power 
generated in the United States moves 
only about ten miles before it is con- 
sumed. 

In New York city, where the larg- 
est plants are located, every kilowatt 
of power used, except for a portion 
of Staten Island, is generated in the 
city. The same situation is true in 
almost every big city. Exceptions are 
St. Louis and Philadelphia, where, 
for economic reasons, the generating 
plants are across the nearby state 
boundaries of Illinois and Maryland. 
The maximum distance to which 
power is distributed in the United 
States is but 300 miles, and _ this, 
curiously, is not interstate traffic but 
is confined within the state of Cali- 
fornia. Of course, it is physically 
possible to carry current a longer dis- 
tance but it is not done because it is 
not economical. Therefore, in light 


of these facts, it is unfair, for who- 
ever seeks enlightenment, to any 
longer visualize electric transmission 
in the same manner as railway trans- 
mission. 


NDER our dual system of govern- 

ment the states have certain 
regulatory authority and the Federal 
Government has certain authority. 
All of the authority of the Federal 
Government over the transmission 
and distribution of electric power 
comes from its constitutional juris- 
diction over interstate commerce. It 
follows then that 85 per cent of this 
power, which is local, should, there- 
fore, be under the control of state 
governments. 

The remaining 15 per cent (legally 
speaking for a moment), falls into 
two classes: 

In the first place, take the case 
which involves only one company; 
that is to say, the company distribut- 
ing to a certain locality which has its 
plant across a state line, such as at 
St. Louis. Obviously only one rate 
is involved—the price at which that 
company sells to the consumer. The 
rate to the St. Louis consumer is un- 
der the jurisdiction of and control of 
the Missouri commission, precisely as 
would be the case if the generating 
plant were in Missouri instead of 


“ALL the computations tend to prove that the tendency in 


This would seem inherent in 


q electricity is the short haul. 
its very nature—that the nearer the generating system 1s 


to the place the current is used, so much the better and the 


more economic. . 


. . Inlight of these facts, it is unfair for 


whoever seeks enlightenment, to any longer visualize elec- 
tric transmission in the same manner as railway trans- 


mission.” 
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across the Mississippi river in Illi- 
nois. It has already been decided by 
the Supreme Court of the United 
States several times, in cases involv- 
ing the same principle, with gas in- 
stead of electric concerns, that when 
only one company is involved there is 
no need or reason for Federal inter- 
vention. 


_ the case of Philadelphia, al- 
ready cited, as supplied in part 
from Maryland. The Philadelphia 
Electric Company also has a plant lo- 
cated in Philadelphia, Pennsylvania. 
When the current from these two 
sources gets into the transmission 
system, it is impossible to say where 
it is generated. One day it may be 
the Maryland brand and the next day 
that of the Keystone state. It is im- 
possible that the Pennsylvania com- 
mission should fix the rate for the 
power generated in Pennsylvania and 
the Federal Government for that 
created in Maryland, so one or the 
other must control the whole busi- 
ness. The general plan has been, in- 
asmuch as only the one company is 
involved, that the state already has 
full authority and that the entire 
question be left to the state. 

This particular kind of interstate 
power amounts, according to careful 
estimate, to about two thirds of the 
total of 15 per cent. In spite of the 
fact that this two thirds is interstate 
in character, it is today under the laws 
and subject to state jurisdiction, and, 
therefore, does not constitute any- 
thing of a gap in the regulatory sys- 
tem. No reason exists here for Fed- 
eral action. 

The remaining one third is of that 
character where two companies are 


involved, one company generating the 
current in one state and selling to a 
distributing company which supplies 
customers in a second state. Sales 
by one utility company to another 
utility company, whether used for 
lighting or industrial purposes, so far 
as the public is concerned, the only 
contact is with the second company. 
This rate has always been subject to 
the control of the state, and is regu- 
lated by the local authorities. The 
fact that the current comes from out- 
side makes no difference to the con- 
sumer, legal or moral; he expects and 
intends to receive the same distin- 
guished consideration from his state 
that he might obtain from the Federal 
Government. 

So again we hark back to the sup- 
position that the entire controversy 
breeds only in the imagination of the 
politician. 


oe the foregoing citations, the 
rate between two utility companies 
thus operating would not make Fed- 
eral intervention either necessary or 
advisable, yet it is around this partic- 
ular class of transmission over which 
the entire political hullabaloo has been 
raised. 

Five per cent—or 4 per cent, ac- 
cording to the method of computa- 
tion—sounds like very little, but con- 
sidered state by state, we do find local 
situations where the percentage works 
out into big figures. 

In Baltimore, for example, the dis- 
tributor, the Consolidated Gas of 
Baltimore, buys current from the 
Penn Water and Power Company of 
Pennsylvania. The rate that the Bal- 
timore company pays to the Penn 
Company is wholesale, and not regu- 


518 








a od | 


°° oo 





PUBLIC UTILITIES FORTNIGHTLY 





The Clash Between the Federal and State Regulatory 
Bodies Involves Only 5 Per Cent of Power. 


a i Federal control is taken over the com- 
panies engaged in this 5 per cent of the 
total electrical supply, it is certain that im- 
mediately a great conflict with the state au- 
thorities will begin, simply because every one 
of these companies doing the 5 per cent inter- 
state business is also doing 95 per cent local 
business which is legitimately under the con- 


trol of the state.” 








lated by anyone. But the rate in 
Baltimore is regulated by the Mary- 
land commission. To sell wholesale 
power in large amounts necessitates 
a definite and constant supply. A 
glance at the rate schedules shows 
that the price for this kind of service 
is the lowest in the list. Actual fig- 
ures covering the case today are not 
available. There has been no com- 
pilation which would show the aver- 
age rate throughout the country, but 
it is safe to say that it would not ex- 
ceed three quarters of a cent. Yet 
the average rate the household pays 
is 6 cents. So if the wholesale rate 
were even cut in two the final effect 
on the household rate would be mil. 
If you exclude the idea of collusion 
between these companies, it follows 
that the price must be low or the gen- 
erating company cannot sell. 


T° considering the case of one com- 
pany where the peak demand is 
at a certain hour, and of a second 
company where the peak demand is 
at another hour, we find that these 
companies frequently swap current, 


whether or not the current crosses 
state lines. In many instances no pay- 
ment is made, but the debt is counted 
in kilowatt hours instead of dollars. 
Thus in summing up this phase of the 
controversy, we find of really small 
practical importance a situation bear- 
ing false labels of political magni- 
tude. 

If Federal control is taken over the 
companies engaged in this 5 per cent 
of the total electrical supply, it is cer- 
tain that immediately a great conflict 
with the state authorities will begin, 
simply because every one of these 
companies doing the 5 per cent inter- 
state business is also doing 95 per 
cent local business which is legiti- 
mately under the control of the state. 

In all the records available no case 
can be found of collusion or exces- 
sive payments. 

The present interstate situation 
has never caused the slightest em- 
barrassment to the state commissions 
in carrying out their duties. In one 
case only—between Rhode Island and 
Massachusetts—the question arose 
touching the rate, not because it was 
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too high, but because it was too low. 
This situation resulted from a pre- 
war contract that carried on into a 
more expensive epoch. Happily, the 
difficulty was solved by one company 
absorbing the other. 


N as to the burning issue be- 
fore Congress—the proposals 
to “properly regulate” the power in- 
dustry. 

In the House, the Parker Bill seems 
for the moment to have disappeared, 
but in the Senate the Couzens Bill 
is now before the Interstate Com- 
merce Committee. This bill was per- 
mitted to die with the present session 
because it is so “sloppily wrong.” 
However, an eminent director of the 
power industry expects a new bill in 
the next Congress “with the crudities 
of the present bill smoothed out,” and 
then, of course, the fight will be on 
in earnest. 

There is an old saying that coming 
events cast shadows before; this may 
well apply to legislation covering the 
electric utilities of the nation. If 
legislation should be passed by Con- 
gress along the proposed lines it will 
be the first time in our history that 
the Federal Government has attempt- 
ed to fix the selling price of any com- 
modity merely because it has been 
transported across a state line. 


I T is evident that a person or a com- 
pany generating electricity re- 
mains in the general category of 
manufacturer. He creates a product. 
He owns the materials from which it 
originates, the machinery which 
makes it, just as does the maker of 
clothes, boots, or airplanes. Natural- 
ly he argues that he may sell where 
he manufactures or extend his deliv- 


eries to another state. The article 
remains his until he has sold it, and 
whether he carries it by wagon, truck, 
railway, or electric wire makes no dif- 
ference. 

The difference between railway 
rates and power rates is that the 
price of the former is that of trans- 
portation, while the power rate is the 
selling price of the commodity. If 
the courts hold that the selling price 
of electricity can be fixed by the 
Federal Government because it has 
moved in interstate commerce, then 
does not the same question arise for 
every other commodity manufactured 
in the United States and moved across 
a state line? 

But this the courts have not yet 
held, and we doubt very much that 
they ever will. The legal argument 
arises that the sale of electric current 
is in a class by itself. Of course, elec- 
tricity is a public utility, but no pub- 
lic utility clause exists in the United 
States Constitution. The states, in 
return for grants of franchises, 
priority of monopoly, may, under 
their powers, exercise the right to. fix 
the selling price, but nothing in the 
Constitution or in the decisions of the 
Supreme Court gives the United 
States that power. 


| there is one fact of which the 
average American seems sure it is 
that politically he governs himself. 

Because our government supposed- 
ly rests on “the consent of the gov- 
erned” it remains one of the illusions 
of democracy that actually we do 
govern ourselves. In political theory 
we do, but in practice do we? 

Is the American nation develop- 
ing into the most over-governed and 
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the least self-governing of people? 

Our cardinal political problem is 
how best to preserve sovereignties 
and at the same time maintain in- 
dividual and collective rights and lib- 
erties. In politics it is easy to regard 
every period as one of transition or 
crisis, but there are significant omens 
which would make it appear that 
centralized government in the United 
States should be held to a minimum. 


In any forthcoming struggle along 
the lines indicated, between the power 
industry on one side and the poli- 
ticians on the other side, it seems 
fairly certain that if the latter win 
the public also will pay, in incon- 
venience as well as in dollars. 

Political thinkers since the days of 
Aristotle have adhered to the idea 
that “the government which governs 
least, governs best.” 














They Say that— 


_ THE corporate purpose of a water utility in Pennsylvania, as stated 
in its charter, is “to promote Christian culture.” 
* * 


Cas drivers who put too much air in their tires cheat themselves, 
because meters fail to register as much as 340 feet out of a mile when 
tires are overinflated. 

* * 

Many regulatory commissions compel utility companies, as a safety 
precaution, to add an ingredient to their natural gas supply for the 
purpose of making it smell unpleasant. 

+ * 


_ Waite the number of private motor cars involved in accident fatali- 
ties from 1927 to 1930 inclusive increased 37 per cent, the number of 
busses, taxis, and trucks similarly involved decreased 19.3 per cent. 

* * 


Tue village of Grand Marais, Michigan, is now connected with the 
outside world by a single telephone line, 26 miles long, built at a cost 
of $20,000. The one instrument in the town is located in the village 
hotel. 

* * 

Two pretty New York city school teachers recently insisted that 
the subway company there sell them a standard size 150-pound rail- 
road tie, which they carted away themselves, refusing to say why they 
wanted it. 

7 * 

Durinc the year 1930 the commercial air transport companies in the 
United States carried 352,536 passengers over 24,673,913 miles; most 
of these passengers would have made the journey, prior to the devel- 
opment of the “new utilities of the air,” by railroad train or motor bus. 
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“Going Value” 


Why Make a Simple Computation 
Unduly Complicated? 


H ERE is a courageous attempt to eliminate a regulatory bugaboo 
of long standing by the process of logic and analysis tempered 


by legal precedent. 


The author states that the alleged difficulty of 


computing going concern value is largely a mental hazard; he claims 
it is simple enough if one understands what going value is and how 
to go about ascertaining it. 


By THOMAS J. TINGLEY 


o phase of utility valuation has 
N been so subject to pure guess- 
work as the element known as 

“going value.” 

Just what is going value? 

There is a familiar working defi- 
nition to the effect that going value 
(or “going concern value” as it is 
sometimes called) is the difference 
between the mere physical value of a 
utility plant ready to operate and the 
same property actually in operation. 

On one side, we have a brand new 
system costing so much to the penny 
and ready to do business, but with- 
out as yet a single customer. On the 
other, we have the same system with 
the same purely physical value, but al- 
ready in operation with an appropri- 
ate number of customers attached and 
successful operation apparently as- 
sured. Subtract the difference and 
we have going value. 

It sounds simple, does it not? Yet 


it remains the most muddled phase 
of valuation proceedings. Most utility 
experts seem to know what it is sup- 
posed to represent, but few appear to 
have any clear decisive method for 
measuring or computing it. 


ET us start out by asking the fol- 
lowing five questions: 

1. What is going value? 

2. Does it exist in rate cases? 

3. Does it exist in the case of all 
utilities ? 

4. Must it be valued apart from 
physical property? 

5. How should the amount of 
value be established? 

In asking—and in attempting to 
answer—these questions, no claim is 
made that the problem is a difficult or 
involved one. It has been character- 
ized as such, but improperly so. 
Fundamentally, the problem presented 
differs in no degree from that in- 
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volved in the valuation of physical 
property for rate purposes. 

There is generally prevalent a feel- 
ing on the part, not only of the lay 
public, but of the bar as well, that the 
field of law with respect to the regu- 
lation of public utilities has been de- 
veloped with but little reference to 
rhyme or reason, and by undue ex- 
cursions into the realms of untram- 
meled fancy. 


HAT regulatory bodies, in the 

course of their duties, and courts 
passing upon their decisions in re- 
view, have been called upon frequent- 
ly to define the infinite and weigh the 
imponderable, is unquestionably true. 
For instance, in connection with this 
very routine task of ascertaining the 
fair value of the property of a utility 
for rate-making purposes, they meet, 
at the start of their efforts, the 
warning that if they proceed in the 
way any one would proceed in the 
determination of the economic worth 
of any other article of commerce, and 
apply the standard furnished by a 
willing buyer and seller, they will be 
fixing value on the basis of rates 
which are in turn fixed on the basis 
of value. 

This is, of course, contrary to logic, 
and likewise to a well-defined public 
policy that apparently regards all 
circles as vicious per se. According- 
ly, they have been driven to adopt the 
recourse of arriving at fair value by 
giving such weight as sound judg- 
ment dictates, in the light of the facts 
of the particular case, to such factors 
as the original cost of the property 
being valued, the cost of reproducing 
it new, less the depreciation accrued, 


other factors, more or less relevant to 
value, which may be deemed perti- 
nent, some of which are enumerated 
in Smyth v. Ames (1898) 169 U. S. 
466. Granting the unavailability of 
the market value test, which gives 
predominant weight to the earning 
power of the property, these factors 
are as satisfactory as any that can be 
devised for forming the basis of a 
judgment as to value. The original 
and reproduction cost of an article of 
commerce would unquestionably in- 
fluence the judgment, whether con- 
sciously or subconsciously, of a pro- 
spective purchaser. 


—- then, that the rate- 
making formula is not a wholly 
satisfactory one, its defects are never- 
theless those that always attend the 
use of objective standards, and are 
not uncommon in our system of law. 
Whether or not a man injured by an 
automobile was guilty of contributory 
negligence, and whether the driver of 
the car used due care, are daily de- 
termined by twelve men on the basis 
of their conception of what the con- 
duct of ordinary, prudent men would 
have been under the circumstances in- 
volved. Certainly this exercise of 
“hindsighted foresight” would seem a 
nebulous standard enough, but it has 
been applied with reasonably satisfac- 
tory results for generations. 

Despite all that has been written 
or said about it, going value suffers 
chiefly from lack of adequate analysis. 
Text-book writers throw out a phrase 
about the difficulty of treating it, and 
then render the treatment simple by 
copying the syllabi of decided cases. 
Commissions meet it often by apply- 


as of the date of the inquest, "“O a fixed percentage to the value 








PUBLIC UTILITIES FORTNIGHTLY 


found for physical property, and as- 
sume the correctness of the arbitrary 
result. It has been said that “the 
mental processes leading to the final 
determination of the sum to be al- 
lowed are nothing more than a whim- 
sical adventure in an unblazed forest 
of speculation.” Re Laporte Gas & 
Electric Co. (Ind. 1920). There has 
been a vague realization that the term 
represents a genuine element of value, 
but little effort has been made to aid 
in the process of exact evaluation. 


[’ is necessary to the understanding 

of going value to trace the history 
of its gradual recognition by the 
courts and to analyze the methods by 
which the amount of value in any 
given case may be established. 

In Knoxville v. Knoxville Water 
Co. (1909),* the Supreme Court as- 
sumed that “going value,” as the term 
was employed by counsel, was “the 
added value of the plant as a whole 
over the sum of the values of its com- 
ponent parts, which is attached to it 
because it is in active and successful 
operation and earning a return.” The 
court did not pass upon the propriety 
of the inclusion of this item in a case 
involving the confiscatory character 
of rates, but assumed it for the pur- 
pose of its discussion. 

Substantially the same definition 
has been given by an authority in the 
field of utility operation, reflecting 
the effect of business analysis of the 
problem involved, Nathaniel T. 
Guernsey, vice president and general 
counsel of the American Telephone 
and Telegraph Company, as follows: 


“My conception of going value, or go- 
ing concern value, in a public utility, is the 


1 P.U.R.1920F, 586. 
#212 U. S. 1. 


element in the value of its property which 
represents the difference between the value 
of the mere bare bones of the property and 
the value of the property as it exists with 
an established business and a developed 
earning capacity, and also with a developed 
organization, including trained employees, 
and the efficient records and routines that 
characterize a going concern.” 
7 will be noted that these defini- 
tions assume successful operation 
and the earning of a return as condi- 
tions precedent to an award for going 
value. To a certain extent, these fac- 
tors are dependent upon legislative 
and administrative caprice. The very 
rates attacked by a utility in a given 
case may preclude successful opera- 
tion and the earning of a return by . 
reason of the fact that they are un- 
duly low. Thus another circle be- 
trays dangerous tendencies. Perhaps 
a more apt definition might have been 
“the added value of the plant as a 
whole over the sum of the values of 
its component parts, which is attached 
to it because it is inactive operation, 
and capable of earning a return under 
fair rates.” 

This definition, variously worded, 
is the one actually employed at pres- 
ent by the majority of courts. It 
would deny an allowance for going 
value to a company unable to earn a 
return at fair rates. This would ap- 
pear proper, as such a utility would 
certainly command a purchase price 
no higher than the fair present value 
of its physical property, if, indeed, it 
commanded one so high, in the 
absence of particular circumstances 
which would be subject to proof. 


W: have, then, attained a, defini- 
tion and a limitation. | Going 
value is an element of value attaching 
to the bare bones of a plant by reason 


, of the fact that it is capable of being 
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“Going Value” Suffers from Lack 
of Adequate Analysis 


“7 writers throw out a phrase 
about the difficulty of treating it, and 
then render the treatment simple by copying 
the SyLLaBi of decided cases. Commissions 
meet it often by applying a fixed percentage 
to the value found for physical property, and 
assume the correctness of the arbitrary result. 
It has been said that ‘the mental processes lead- 
ing to the final determination of the sum to be 
allowed are nothing more than a whimsical 





adventure in an unblazed forest of specula- 


+ 33 


tion. 








successfully operated. A plant, let us 
say, originally cost $50,000. It 
would cost $75,000 to build it today. 
The fair value of the physical prop- 
erty may be $70,000, less accrued de- 
preciation of $5,000, or $65,000. The 
plant is capable of productive use, 
hence it can command a price in the 
world’s markets above junk value. 
But it is not being operated. It has 
no business. Obviously, the utility’s 
property would not be worth as much 
to a prospective purchaser as if an 
organization had been developed and 
business attached. These things are 
done. The utility then claims the 
right to an allowance for this element 
of value for rate-making purposes. 
It can earn on the resultant value at 
fair rates. 

We have also seen that going value 
exists only when the business is capa- 
ble of successful operation under fair 
rates. Only under such circumstances 
could a price in excess of physical 
plant value be realized in the event of 
sale. 


nN Omaha v. Omaha Water Co. 
(1910),* the Supreme Court held 
that the commercial value of a water- 
works plant as a going concern was 
properly included in the valuation of 
the plant by a board of appraisers. 
In that case, the municipality had 
elected to exercise its option to pur- 
chase the plant and the ordinance 
exercising such option provided that 
nothing should be paid for the un- 
expired franchise of the waterworks 
company. 
The court said: 


“The option to purchase excluded any 
value on account of unexpired franchise; 
but it did not limit the value to the bare 
bones of the plant, its physical properties, 
such as its lands, its machinery, its water 
pipes, or settling reservoirs, nor to what 
it would take to reproduce each of its 
physical features. The value, in equity and 
justice, must include whatever is contrib- 
uted by the fact of the connection of the 
items making a complete and operating 
plant. The difference between a dead plant 
and a live one is a real value, and is inde- 
pendent of any franchise to go on, or any 
mere good will as between such a plant and 
its customers. That kind of good will, as 
suggested in Willcox v. Consolidated Gas 


$218 U. S. 180. 
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Co. (1909)* is of little or no commercial 
value when the business is, as here, a nat- 
ural monopoly, with which the customer 
must deal, whether he will or not. That 
there is a difference between even the cost 
of duplication, less depreciation, of the ele- 
ments making up the water company plant, 
and the commercial value of the business 
as a going concern, is evident.” 
HE court distinguished the 
Knoxville Case on the ground 
that it involved the fixing of rates, 
and not public acquisition. This dis- 
tinction can not be said to possess 
present significance. Rate and sale 
cases are on the same footing. 

The decision is determinative of 
two questions which had occasioned 
considerable confusion. Many com- 
missions consistently had confused 
going value with good will, or the 
likelihood that an established custom- 
er would return to the old stand. In- 
asmuch as the business under consid- 
eration was, at least to some extent, 
monopolistic in character, the inclu- 
sion of good will in the rate base was 
generally denied. Of course, gas is 
actually a competitor of electricity, 
and both, of other means of lighting; 
railroads, interurbans, and street car 
systems compete with the private au- 
tomobile, and the telephone and tele- 
graph systems fight each other and 
the radio for business, unless con- 
trolled under a common management. 
But with the propriety of the exclu- 
sion of good will we need not now 
concern ourselves. Certainly, the 
likelihood of the recurrence of a cus- 
tomer’s patronage is not quite the 
same thing as the value that estab- 
lished business lends to an otherwise 


dead plant. 


HE second matter determined 
presents more difficulties. <A 


#212 U. S. 19. 


plant already constructed and in active 
operation would cost $100,000, after 
deduction of accrued depreciation, to 
rebuild. Many commissions argued 
that since the value of the plant, apart 
from its adaptability to the use for 
which it was intended, would be junk 
value, going value, or the element of 
value added by the attachment of 
business, was sufficiently allowed for 
if weight were given, in determining 
the fair value of the plant, to the fac- 
tor of reproduction cost new less de- 
preciation, without a further specific 
valuation for this item. 

Thus, Commissioner Stevens, of 
the former New York commission, 
second district, said: 

“There is in this matter the assump- 
tion always implied and never stated, that 
the plant has a value equal to the con- 
struction cost, and this without any busi- 
ness attached; and that to this cost should 
be added the amount of deprivation of 
income or the amount of the expenditures 
made for business, or both. But the con- 


struction cost is not the exchange value of 
the property.” 


en theory, however, had been 
generally repudiated prior to the 
decision of the Supreme Court just 
referred to. In other words, in valu- 
ing the property of a utility, it is as- 
sumed that it is property being put 
to a productive use, but the increased 
value lent by the fact that a business 
has been attached is accorded separate 
and specific recognition. 

For this to be done, it would ap- 
pear to be imperative, as we have 
seen, that the utility be capable of 
earning a return at fair rates. If it 
can not do so, as Mr. Justice Stone 
pointed out in his dissenting opinion 
in the O’Fallon Case, the property is 
not worth its cost of reproduction; 
much less, a value fixed after consid- 
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eration of that factor, and increased 
by an allowance for established busi- 
ness. The earning of a return should 
not be made the test, for it may be 
the result of exorbitant rates, or the 
failure to earn it may result from 
rates fixed by the regulatory body at 
an unduly low level. The fairer test 
is the ability to earn a return at rates 
fair to both utility and public, as 
measured, for instance, by the rates 
in force on properties similarly sit- 
uated, and resort to other objective 
standards. 

Going value, then, exists not only 
in the case of public acquisition of 
private properties, but to the same 
extent where the use of the property 
is taken. It is not to be confused 
with the element of value in unregu- 
lated enterprises known as good will. 
It inheres in and is inseparable from 
the property, but is not sufficiently 
considered by giving weight to the 
reproduction cost new of the physical 
property. It must be separately and 
specifically considered. 


N Des Moines Gas Co. v. Des 

Moines (1915),5 the Supreme 
Court sustained a finding of a mas- 
ter who apparently ruled that going 
value was sufficiently considered if 
the plant were valued at reproduction 
new levels, rather than scrap values, 
and allowance made for overheads in- 
curred in the construction of the plant 
and the launching of the business. 


5238 U. S. 153. 


q 


e 


Little importance need be attached 
to the decision, however, because such 
result, if it was actually reached, is 
inconsistent with the doctrine of the 
Omaha Water Company Case, and 
has been repudiated by subsequent 
decisions. It would appear possible 
that the court was misled by am- 
biguous language employed by the 
master, and thought that he had not 
only considered reproduction cost, but 
had added an element for going value. 

A more likely interpretation of the 
language he used would be that he 
thought reproduction cost, as in- 
creased by other intangibles and over- 
heads, in and of itself sufficiently re- 
flected the value of established busi- 
ness. Costs connected with organiza- 
tion, such as legal and incorporation 
fees, are incurred in connection with 
the inception of any business, regard- 
less of what may later prove to be its 
profitable or unprofitable character. 
They should not be confused with 
costs incurred in connection with the 
attachment of business. They are in- 
dependent items. 

The confusion between other in- 
tangibles and overheads and going 
value that characterizes this opinion 
renders it of little or no value for 
analytical purposes. Such overheads 
are incurred even if the plant stands 
idle from the date of its completion. 
They are connected with the organi- 
zation and development of the plant, 
and not with the attachment of the 


“ORGANIZATION costs, such as incorporation and legal fees, 
are incurred during the inception of the business, whether 
it later prove to be profitable or not, and should, therefore, 


not be confused with the cost of attaching business.” 
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business. The decision is illustrative 
of the confusion that attended early 
attempts to define going value. 


I N Denver v. Denver Union Water 
Co. (1918),® the Supreme Court 
held that in ascertaining the value of 
a water system for the purpose of de- 
termining whether the rates fixed by 
a municipal ordinance are inadequate 
and confiscatory, its value as a going 
concern is properly included. Some- 
thing must be added to the mere 
physical inventory by reason of the 
fact that the plant is assembled and 
in successful operation. 

This again disposed of the theory 
that reproduction cost of physical 
property reflected going value. It 
also treated rate and public purchase 
cases as being on the same footing 
with respect to the factor of going 
value. This treatment is now gen- 
erally accepted. As Justice Clarke of 
the New York supreme court, appel- 
late division, said in the Kings County 
Lighting Company Case (1913) 156 
App. Div. 603: 

“I am unable to perceive a logical dif- 
ference between allowing ‘going value’ in 
the valuation of a plant when it is to be 
taken entirely by the public, and allow- 
ing the same element when valuing the 
same plant for rate-making purposes. In 
each case the thing to be done is the fair 
appraisement of present value. What dif- 
ference in principle can there be because 
in one instance all is taken for the use of 


the public, and in the other the public 
limits the earnings?” 


N McCardle v. Indianapolis Water 
Co. (1926),” the Supreme Court 
held that the element of value in a 
developed water supply plant as com- 
pared with a plant not thus advanced 
is a property right and should be con- 


6 246 U. S. 178. 
7272 U. S. 400. 
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sidered in determining the value of 
the property for rate-making pur- 
poses, and, further, that 9.5 per cent 
of the appraised value of the tangible 
property of a water company was not 
too much to allow for this purpose. 
Among the elements which the Su- 
preme Court considered “impressive” 
in the commission’s finding of the 
existence of going value in this par- 
ticular property were the following: 
Earning power with low rates, busi- 
ness attached, fine public relations, 
credit, nature of the city served and 
certainty of future growth, the way 
the property was being planned and 
extended, efficiency and standard of 
maintenance, and desirability as com- 
pared with other properties. 


S° far, we have only seen that the 
right to an allowance for going 
value in a rate case involving a util- 
ity business capable of successful 
operation is unquestioned. Let us 
now consider the question of how the 
quantity of the allowance should be 
proved. Indeed, as to this, there is 
little in the decisions except confusion 
and generalities. Resort must be had 
to basic principles, which fortunately, 
as we shall see, are well established, 
and are not difficult of application. 
One negative admonition is, however, 
contained in a decision that merits 
some consideration. 

In Galveston Electric Co. v. Gal- 
veston (1922),® the Supreme Court 
of the United States, in an opinion 
by Mr. Justice Brandeis, held that go- 
ing concern value was not to be in- 
cluded in the rate base of a utility 
property, for the purpose of determin- 
ing whether a rate fixed by municipal 





8258 U. S. 388. 
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Three Facts and Three Fallacies 
Concerning Going Value: 


GoinG value is Not to be confused with the element of 
value in unregulated enterprises known as good will. 


Go1nc value is Not to be obtained by fixing a fixed and 
arbitrary percentage of the value of the physical property. 


Goin value is Not sufficiently considered by giving weight 
to the reproduction cost new of the physical property. 


Go1nc value SHOULD be considered separately and specif- 
ically. ; 

Go1nG value SHOULD be allowed only where the business 
is capable of successful operation. 


Goinc value SHouLD be measured by a consideration of 
the expenditures actually made for the purpose of attach- 
ing business as well as what it would cost to attach such 
business within a reasonable time if the plant were repro- 
duced today. 





ordinance was confiscatory, where the a factor in the rate base, recognition of 8 
per cent as a fair return on the continu- 


only evidence as to costs incurred in ing investment would imply substantially 
the development of the business were a guaranty by the community that the in- 

di h ‘ . oh vestor will net on his investment ultimately 
studies, on various theories, of what a return of 8 per cent yearly, with interest 


past deficiencies in net income of the compounded on deferred payments; pro- 
cae £4 t vided only that the traffic will, in course of 
utility would aggregate, i per con time, bear a rate high enough to produce 
were allowed as an annual deprecia- that amount. 
tion allowance, and 8 per cent com- The court also stated that there was 
pound interest were charged annually no evidence in the record to justify 
on the value of the property used. the master’s finding that a business 
The court said: brought to successful operation 


“If net deficits so estimated were made “Should have a going concern value at 
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least equal to one third of its physical 
properties.” The master had argued 
that a prospective purchaser of the 
utility's system would be willing to 
pay more for it with a record of an- 
nual losses overcome, than he would 
if the losses had continued. As to 
this, the court said: 
“But would not the property be, at least, 
as valuable if the past had presented a 
record of continuous successes? And shall 
the base value be deemed less in law if 
there was no development cost, because 
success was instant and continuous? Or, 
if the success had been so great that, be- 
sides paying an annual return at the rate 
of 8 per cent, a large surplus had been 
accumulated, could the city insist that the 
base value be reduced by the amount of the 
surplus?” 
HIs decision is the last that we 
will consider. It suggests the 
question as to the proper method to 
pursue in arriving at the quantum of 
going value allowance. It also force- 
fully illustrates the inherent fallacy of 
attempting to measure going value by 
failure to earn a fair return during 
the development period. The longer 
the duration of the period of inade- 
quate return, the greater would be the 
going value. In other words, instead 
of providing an incentive to progres- 
sive management, the rule would place 
a premium on laziness. 


yy will be recalled that the leading 
case of Smyth v. Ames (1898)° 
outlined a number of factors as 
possessing pertinence in the prob- 
lem of arriving at fair value of the 
property of a public utility. One 
of these,—namely, par and market 
value of securities,—has come to be 
virtually obsolete as a factor of any 
consequence as a result of subsequent 
decisions. Original cost and repro- 
ductive cost new are the factors now 


9169 U. S. 466, 546. 


accorded greatest, if not exclusive, 
weight, and in an era of high prices 
the courts unquestionably now require 
that predominant weight be accorded 
cost of reproduction new. This is 
manifestly correct, as the. result 
sought is the value of the property, 
not when built, but as of the date of 
the inquest. Original cost is of sig- 
nificance only when it throws light 
on present value, and it can not do so 
when prices have advanced unless an 
index figure be applied representing 
the decreased purchasing power of the 
dollar. Regardless of what factor is 
entitled to dominance, what the prop- 
erty originally cost, and what it would 
cost to build it now are the factors 
considered in valuing physical prop- 
erty. 

These are objective standards, and 
the best standards available, since 
that of market value is eliminated by 
the very purpose of the consideration. 
It ‘would seem logical that the same 
considerations should be applied in 
proving the amount of going value to 
be allowed in any given case. 


(- value is the value of an at- 
tached business, profitable under 
fair rates, and can be measured by a 
consideration of what amounts were 
actually expended for the purpose of 
attaching business, and what it would 
be necessary to spend to attach such 
a business within a development 
period of reasonable duration if the 
plant were reproduced today. 
Frequently, accurate cost data as to 
the cost of attachment of business 
are lacking. Such items are paid out 
of earnings and frequently no accur- 
ate record of the purpose of the ex- 
penditure is kept, during the early 
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years of business history. Experi- 
ence, however, will usually enable 
a skilled operator to gauge closely the 
cost of attaching additional customers 
to a system. This usually expresses 
itself in an estimate of so much per 
customer attached, and commissions 
frequently make their estimates for 
going value allowance on that basis. 


M2?’ commissions have also 
given weight to the experience 
that would be encountered in repro- 
ducing the business in a comparable 
plant, including forbearance of ade- 
quate return during a reasonable de- 
velopment period. This is not to be 
confused with the claim for allow- 
ance of shortage of return actually 
incurred, which is an original cost 
study, as it involves the shortage that 
would be suffered by a plant built to 
reproduce the business under consid- 
eration. The method, however, in- 
volves consideration of too many 
speculative factors to be of great 
value other than possibly as a check 
upon the use of other methods. The 
difficulty as to the length of the de- 
velopment period and its consequent 
effect upon the amount of the allow- 
ance is overcome by assuming a 
period of reasonable duration. 


| enn of the cost of attaching busi- 
ness is the expense incurred in 
connection with building up an or- 


_ ganization of skilled officers and 


trained employees capable of carry- 
ing on the operations of the utility, 
and accumulating an operating his- 
tory that makes successful conduct of 
the business possible. The actual 
cost of this development, and esti- 
mates of what it would cost to repro- 
duce such #n organization new as of 


the hearing date, are both admissible 
in evidence as to this matter. A com- 
mission would, of course, be in- 
fluenced strongly by the actual ex- 
perience of the company with respect 
to such outlays, and would take notice 
of the fact that ventures of the char- 
acter under discussion are not brought 
to the point of productive return in 
a day, but are usually built piecemeal, 
as public demand for service requires. 

In connection with either the his- 
torical or reproduction cost methods, 
the result to be achieved is the pro- 
duction of a fair return, and no al- 
lowance for development of business 
should be capitalized after that has 
been produced. 


I T will be seen, accordingly, that go- 
ing value presents no more of an 
impenetrable maze than does any 
other factor connected with valuation. 
The problem in all cases is the same. 
A man makes a will. The question is, 
“Was he sane?” We cannot ask him, 
for he is dead, and if he were not, 
he would say “Yes.” Resort must be 
had to objective standards—his daily 
business conduct as observed by 
those around him. The same is true 
of valuation, both of physical prop- 
erty and intangibles. And the same 
criteria are available and applicable. 

Going value exists in the case of 
an established and successful busi- 
ness. The only problem is to deter- 
mine its amount. Physical property 
exists, in the case of the same utility. 
The problem is to determine its value, 
This can and should be done, in each 
case, by proof of its cost and repro- 
duction cost. The weight to be given 
to these differing factors is a matter 
of sound judgment. 
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The Utility Press Representative 
As the Newspaper Editor Sees Him 


THE author of this article is an experienced newspaperman who has 
served as managing editor of an important metropolitan daily. Out 


of his practical experience he has drawn the following 


picture 


of what a press relations man of a utility corporation should—and 
should not—be. 


By CURTIS HODGES 


NE of my first newspaper as- 
O signments when I was work- 
ing for a city editor who was 
a capable czar was the covering of a 
bank failure. The source of infor- 
mation was the state bank examiner’s 
office. (Yes, they had bank failures 
then the same as now.) When I 
turned in my “copy” on this story the 
city editor glanced through it scowl- 
ingly and then, coming over and 
perching himself on the corner of my 
desk, he snarled : 

“You don’t know anything about 
this story. You don’t understand 
these things you have written. Now 
you listen to me; you go back and 
work on this until you understand it. 
When you come in here with a story 
I want you to know just as much 
about it as the man who gave it to 
you and a little bit more.” 

This sage advice can easily be ap- 
plied to the press representative of a 
public utility. 


HE press representative of a util- 

ity company is connected with 
what is commonly termed the “press 
relations department.” That, in turn, 
usually is or should be a part of the 
“public relations department.” 

It is the business of the public re- 
lations department to see to it that 
such treatment is accorded to the pub- 
lic as to win confidence in the com- 
pany. Assuming that the utility in 
all its activities is managed in a way 
to merit the approval of the public, 
then it is the business of the public 
relations department and the press re- 
lations department to make sure that 
the public is informed about what the 
utility company is doing. And one 
of the best ways to convey such in- 
formation is through the newspapers. 
Therefore, the task of the press rep- 
resentative is important. 

There are certain qualifications that 


‘it seems to me every press represen- 


tative should have—particularly at 
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this time when the public utilities and 
the whole problem of commission 
regulation have been drawn into poli- 
tics. 

The first requirement I would set 
down for a press representative is 
that he understand fully the entire 
policy and management of the con- 
cern by which he is employed. In- 
deed, he should have a voice in mak- 
ing the policy. 


I BELIEVE that the press representa- 

tive should sit in on all important 
conferences and that he should not be 
afraid to express his views. It may 
be that the plans or policy, when 
finally completed, will not be in har- 
mony with the opinion he has ex- 
pressed; but if he is the right kind 
of press representative he will be in 
a position to adopt the policy as his 
own because he had a hand in mak- 
ing it. Certainly he will be well 
equipped for presenting the business 
of the utility to the public through 
the newspapers. By knowing all 
about the corporation he also will 
have taken a big step in winning the 
confidence and respect of the news- 
paper men with whom he deals—and 
that is of consequence. 


HEN the press representative 

steps into a newspaper office he 
should know just as much about the 
concern by which he is employed as 
anybody connected with it; if possi- 
ble, a little more. A man in a posi- 
tion such as that will (if he knows 
the newspaper business) have little 
difficulty in presenting the case of his 
employer. He should be a man who 
has the ability to grasp the news value 
of his information and the judgment 


that enables him to make use of it. 
A man of this character will not 
waste his time in writing a lot of 
stuff that never will get any farther 
than the newspaper waste basket. 


HERE has been an unwise ten- 

dency sometimes to appraise a 
press relations man on the basis of 
the quantity instead of the quality of 
the press material that he can show 
for his efforts. Almost any clever 
writer can hammer out copy that will 
look good and possibly will sound 
well to his employer. But a public 
utility company employs a press rep- 
resentative to aid in the business of 
gaining the confidence of the com- 
munity and it is the particular duty 
of the press man to merit and pro- 
cure assistance from the newspapers 
in this task; also it is his duty to 
give assistance to the newspapers in 
understanding the policy of the util- 
ity and of its problems. 

There might be considerable peri- 
ods of time—days or even weeks— 
when the press representative might 
not write a line of copy, yet still earn 
his salt. This failure to provide copy 
should not necessarily be held against 
him; he has many other duties that 
are just as important as presenting 
copy to a newspaper, although they 
may not bear such an outward sem- 
blance to work as hammering a type- 
writer does. The press representative 
should be in the position of the 
watchman on the boat who has his 
weather eye cast for storms on the 
horizon. 


N” infrequently a case arises in 
which a press representative 
may earn his salary for an entire year 
if he can get one paragraph into or 
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keep one expression out of a news- 
paper article. And the only way he 
will ever get it eliminated is to be 
close enough to the newspaper to 
know that the objectionable expres- 
sion is scheduled to be published and 
to have sufficient ability to convince 
the editor that it should come out. 

I once knew of a school board that 
aroused the criticism of the press by 
putting up a lot of new school build- 
ings, well equipped with gymnasia, 
showers, rest rooms, and the other 
products of modern architecture. It 
seemed an extravagant procedure to 
the newspapers and they were not 
hesitant about saying so. The school 
board defended itself by saying that 
the buildings were substantial and 
that the school pupils of the city were 
entitled to such conveniences as were 
being provided. The school board’s 
stuff was getting over very well with 
the public until one day, in a hear- 
ing on the question of a tax levy, one 
member of the board, while comment- 
ing on how expensive it was to con- 
struct modern buildings, said that in 
some instances it was necessary to 
“gild the rivets that went into certain 
parts of the building.” 

That phrase spilled the beans. A 
smart newspaper reporter was there 
and he immediately coined the ex- 
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pression the “gilded rivet school 
board.” This sounded good to a 
head-line writer so it went into an 
eight-column streamer. And the four 
words “gilded rivet school board,” 
used day after day, proved far more 
harmful to the school board than all 
the other columns of stuff written. 


7 as damaging and seemingly 
as unimportant incidents can come 
up in connection with utilities. The 
press representative must be quick to 
perceive events; he must act quickly 
and he must know how to act. It is 
usually the three-line item that causes 
the libel suit for the newspaper, and 
it is the apparently unimportant thing 
that may cause most trouble for the 
public utility. 

I was present once when the direct- 
ing editor of a great newspaper was 
employing a man whose business it 
was to be to handle all public utility 
stories that went into the paper. He 
said to the applicant: 

“Remember, I shall not feel that 
you are idle if I see you with your 
feet up on a desk reading. Or even 
if you are not reading I shall not feel 
that you are idle. But when any 
question comes up in connection with 
a public utility I shall expect you to 
know all about it and to be able to 


representative is that he understand fully the entire policy 


q “THE first requirement I would set down for a press 


and management of the concern by which he is employed. 
Indeed, he should have a voice in making the policy. 

By knowing all about the corporation he also will have 
taken a big step in winning the confidence and respect of 
the newspaper men with whom he deals—and that is of 


consequence.” 
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handle the stories intelligently and 
forcefully. That is all I ask.” 

Such instructions would not be bad 
for the press representative of a pub- 
lic utility. His ability then would not 
be measured by the volume of “copy” 
he could prepare for the newspapers. 


— press representative should 
not permit any “widow’s pig” to 
get into the garden of his employer. 
The term may seem irrelevant, but I 
knew a man who lost an important 
public appointment because a news- 
paper reporter said he was being 
called a “widow’s pig.” The reporter 
went on to explain that the “widow’s 
pig” is the pig that goes around the 
neighborhood, drinking out of peo- 
ple’s swill buckets, but always grunt- 
ing and complaining as though it did 
not have enough to eat. So, he said, 
it was with this man who had already 
held a number of profitable public 
places and was now seeking another. 
The man to whom the sobriquet was 
applied became angry and the reporter 
had to write a retraction of some 
kind. But the devil’s work had been 
done. 

A press representative should know 
all about the business of his employer 
and should not be appraised on the 
basis of the volume of copy he turns 
out. Also, the press representative 
should know the newspaper business 
as well as the manager of the news- 
paper knows it. 

Not long ago a news press asso- 
ciation man, writing for Pustic 
Utiuities FortTNIGHTLY, said that a 
clever reporter is not necessarily an 
efficient press representative. He said 
the press representative should know 
much more about the newspaper busi- 


ness than merely the reporter’s end of 
it. When I read this I wanted to 
give three cheers ; in my opinion never 
were truer words written. And I 
would like to enlarge on this writer’s 
point. 


| Byte take a trained newspaper 
man who has been made the 
press representative of a public util- 
ity. He has learned how to gather 
and write news and he knows what is 
done with it when it gets into the 
office. He has been a reporter, a city 
editor, and possibly a managing edi- 
tor. He knows about editing and 
headlines and deadlines and stuff 
that is “left over on the stone.” Also 
he has a pretty fair idea of just what 
the public reaction will be under given 
conditions. 

Now this seasoned trained news- 
paper man, in the course of his work, 
finds that a change is being made in 
one of the departments of the utility 
company—a new man is being put in 
and another man is being promoted. 
The newspaper man knows at once 
just how much news there is in this 
development; he can picture imme- 
diately how much space the story will 
get; the kind of headline it probably 
will have, and about what position it 
will have in the paper. So he will 
turn in a story that will fit the re- 
quirements. He may prepare a story 
of three hundred words for the news- 
paper and deliver the story to the city 
editor with a photograph of the sub- 
ject, accompanied with the request 
that a one-column cut be published. 
All of this will strike the city editor 
as being reasonable, so the story will 
be pushed along, will “make” the 
paper, and everybody will be happy. 
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paper thus help his employer.” 


It Is the Press Representative’s Job to Know Both 
the Utility and the Newspaper Business 


aa Sw press representative should know 
the newspaper business as well as the 
nuanager of the newspaper knows it. : 
The wise press representative will constitute 
himself a member of the newspaper's staff as 
well as the utility’s staff; it is his business to 
help the newspaper and by helping the news- 








How much better this method is 
than to write one thousand words, 
irritate the city editor and the “copy 
desk,” have the story slashed hurried- 
ly as an incident in the day’s routine 
of the newspaper, and have it appear 
in the paper in a disconnected and 
fragmentary style—and then to have 
to go to the boss and explain what a 
nice story was written but the dumb- 
bell newspaper wouldn’t publish much 
of it! In handling the newspaper in 
a proper way, the press representative 
will be in much better position to ask 
a favor when one is badly needed. 
The wise press representative will 
constitute himself a member of the 
newspaper’s staff as well as the util- 
ity’s staff; it is his business to help 
the newspaper and by helping the 
newspaper thus help his employer. 


] WAS sitting at my desk one day 
when the press representative of 
a utility ambled in with a story. It 
was about one o’clock in the after- 
noon, which is a very busy time on 
an afternoon newspaper. As I re- 
call it, a rather bad fire was going 
in the south part of the city and re- 
ports of its progress were coming in 
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by telephone. On my left sat a gen- 
tleman whom for convenience we may 
call Wilbert T. Gazooks. He was 
there to explain that he was not the 
Wilbert T. Gazooks who had been re- 
ferred to in our paper as being an 
habitue of a gambling house; that he 
was being placed in an unfair light 
in the eyes of his neighbor. In addi- 
tion to Mr. Gazooks and the fire there 
were the other stories from various 
“runs” falling on my desk—dashed 
on my desk I might say. Everybody 
knows how the reporter slaps his 
story down on the city editor’s desk 
as much as to say: “Now I am going 
out to a one arm and get something 
to eat. You worry with it from now 
on. You get more money than I do.” 

Into the midst of this scene the 
press representative of a utility came. 
He announced that his company had 
adopted plans for improvements that 
would cost a half million dollars and 
he asked if he could get something in 
the paper about it. My reply was: 

“Hell yes, of course you can get 
something in the paper about it! 
That’s what we are doing here—pub- 
lishing news. We are not paid to sup- 
press it, you know.” 
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The story got in the paper all right 
on page one but it had to be cut one 
half, due to lack of space, and it took 
a smaller headline than it would have 
got if it had been brought in early in 
the morning, before we knew about 
the fire. The press representative 
should have known that this was a 
first page No. 1 head story “with 
art.” He should have known we 
would be very glad to get the story. 
And he should have engineered it in 
his office so that we would have had 
a chance the day before to get pictures 
of the place where the improvement 
was to be made. He would have had 
a much better standing in the news- 
paper office and he would have got 
better results. 

This man was a capable writer and 
he had written an excellent story but 
evidently his previous duties had 
never taken him to the composing 
room in that hectic last half hour 
when the linotype machines are over- 
loaded; the news editor is trying to 
get seven columns of copy in three 
columns of space and the foreman is 
yelling that pages must be closed. 


| i is always easy to handle the press 

relations of a utility that is tuned 
from top to bottom for service to the 
public. 

I have in mind, for example, a 
utility manager in a western city of 
one hundred thousand. One day a 
young and ambitious lawyer from 
that city came into my office. He was 
alert to find an issue that would ad- 
vance him politically. 

“I came over,” he remarked, “to 
watch the proceedings before the 
public service commission, in which 
our water company is trying to get 


the right to issue $200,000 in bonds.” 

“Did you speak against the pro- 
posal?” I ventured. 

“No,” he replied sadly. “There is 
no use to speak anything against what 
the manager of that water company 
wants. You know, fifty citizens were 
over here to help him get what he 
wanted. He knows every man, 
woman, and child in the town, and 
on mornings when they come in to 
pay their water bills he is always out 
in front and shaking hands and ask- 
ing Mrs. Jones how her daughter 
who is in college is getting along 
and inquiring of old Mr. Smith about 
the latter’s grandchildren. No, you 
couldn’t do anything against that 
man.” 

Undoubtedly that particular utility 
man did not need a press representa- 
tive. But, of course, that was a small 
city and he was an unusual man. 


| there much effort to coerce news- 
papers by threatening to withhold 
advertising ? 

I asked a man of long experience 
in the regulation of the utility indus- 
try about this and he is in a position 
to know. He seemed surprised at 
the suggestion; he said that he did 
not believe there were attempts at 
coercion and that such practice would 
be very unwise. 

I believe he is right. I have seen 
some very extensive utility advertis- 
ing campaigns in newspapers that 
were unfriendly. The influence of a 
newspaper that could be coerced in 
that way would not be worth hav- 
ing. I must, in fairness say, how- 
ever, that I have known of one out- 
standing case in which a utility open- 
ly did everything possible to divert 
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advertising from a certain newspaper. 
But the effort got nowhere except 
to stimulate the efforts of the ad- 
vertising department of the news- 
paper. It seemed to me that some 
personal elements entered into the 
fight. 

Any attempt to coerce a newspaper 
by the advertising route would make 
things pretty tough for the press rela- 
tions man. Except for the one case 
I have just mentioned I do not be- 
lieve that I have ever known of such 
On the other hand, I have 


attempts. 
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seen the advertising departments of 
unfriendly newspapers frequently 
patronized generously by the public 
utilities. 


‘T? sum up: The press relations 
man should know all about the 
policy of the utility company and 
should help make it; he should be 
valued for the results he gets and not 
for the volume of copy he writes— 
and he should know the newspaper 
business as well as a man who runs a 
newspaper. 








If Reports Are To Be Believed— 


A SINGLE street car will carry as many seated passengers as 35 


private motor cars. " 


* 


THE first county hydroelectric plant in the United States was built 


in Crisp county, Georgia. 


* 


THE present administration at Washington has doubled the number 
of telephone calls to and from the White House. 


on 


* 


Last year—1930—the taxicabs in this country carried more than a 
billion passengers, while the railroads carried only 786,000,000. 


* 


* 


Tue largest private telephone exchange in the world is located in 
the Pennsylvania Hotel in New York; it employs seventy people. 


* 


* 


Tue tallest electrically lighted building in the world is the Empire 


State Building in New 
1,248 feet above the sidewalk. 
* 


York city; it is 85 stories high, and stands 


* 


Tue General Post Office in London is the first governmental in- 
stitution in the world to build an exchange for use in transmitting 
messages by the unique telephone-typewriter. 


* 


x 


For three nights the 760 residents of Bow, New Hampshire, groped 
their ways in darkness about the town, after they had voted to abandon 
the electric street lamps as a matter of economy. The lights were then 


voted back. 
on 


* 


An all-powerful traffic-control bureau, that will regulate all trans- 
portation facilities, including the railways, trams, airplanes, and motor 
vehicles, will be set up in England before 1955—according to Herbert 


Morrison, Minister of Transport. 
Pa 


a 


THE Baltimore & Ohio Railroad made history recently when the 
directors voted to reduce dividends from 7 to 5 per cent, and ad- 
vanced, as one unique reason, the desirability “of keeping the forces 
of the company employed as fully as possible.” 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


Joun Sparco 
Writer and economist. 


Dr. Paut ScHROEDER 
State criminologist of Illinots. 


Gus W. Dyer 
Editor, “Southern Agriculturist,” 
Nashville, Tenn. 


From the clip sheet of the Oregon 
Utility Information Bureau. 


Ivan BowEN 
General Counsel, Greyhound 
Lines. 


DonALD RICHBERG 
Attorney at law. 


J. F. Deasey 
Vice President, Pennsylvania 
Railroad. 


Joun Dewey 
Former Professor of Philosophy. 


CLiInton CAMERON 
Editor and author. 





—MONTAIGNE 


“More money has been lost in farm mortgages than 
in utility securities.” 


* 


“It is the ego-eccentric man, rather than the man of 
low intelligence, who is unfit to drive an automobile.” 


¥ 


“I doubt if you can find any man in the United States, 
eminently successful in business, who will indorse gov- 
ernment ownership.” 


> 


“There is no such thing as a power trust. It has no 
address; no letter-head; no offices; no stockholders. It 
is only an idea like Santa Claus.” 


¥ 


“The railroads will realize that the development of 
the motor industry and highways has been one of the 
largest contributors to their prosperity.” 


* 


“The operation of a public business is a public trust, 
and the making of private fortunes out of the operation 
of a public business is a breach of public trust.” 


¥ 


“In the interest of motor bus transportation and the 
public, and without regard to railroads, interstate bus 
carriers should be made subject to Federal regulation.” 


ad 


“Our land system, our mines, our forests, and now 
our water power have, when politics has touched them, 
fallen under control of ownership by the ‘producer.’” 


* 


“Practically every competent public official, had he 
chosen personal advancement and private business, could 
be earning at least twice the salary he now receives in 
his governmental capacity.” 
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“T sometimes wonder who is representing America at 
the seats of government. I can identify the spokesman 
for the railroads, and for the utilities, the textile manu- 
facturers, and the various importing interests.” 


» 


“There is no other field of public interest in which 
there is so complete, effective, and continuously operat- 
ing machinery for the dissemination of misinformation 
and silencing of opposition as in the domain of the 
public utilities.” 


a 


“The best government utility operation I know of, 
the Ontario Hydro Electric Commission and its asso- 
ciated municipalities, does not do as good a job as the 
nearest comparable utility group in the United States, 
just across the Niagara frontier.” 


¥ 


“To say that the National Electric Light Association 
is ‘the power trust’ is just as sensible as to say that 
the National Grange is ‘the farm trust’ or the American 
Bar Association is the ‘law trust’ or the American Med- 
ical Association is the ‘medicine trust.’” 


“The Progressives, of course, are exaggerating their 
case against regulation and they know they are exag- 
gerating it. Their real complaint is not against the 
regulators but against the regulatory formulas which 
have been laid down in statute and interpreted by the 
courts. They happen to be up against the constitutional 
prohibition against confiscation of property and they 
seek a way around it.” 


aa 


“The provisions of the bills are such, that if they 
were enacted, no one would put a nickel into utility 
stocks. They violate the established law of the land 
as to fair return and exceed the state’s power as to 
right of ownership. Their purpose is really to strangle 
and ruin the properties and then have the state take 
them over. The utilities could not accept them and 
live. The bills are just disguised attempts to reach 
public ownership.” 


Pa 


“These bills constitute no proposition to unseat pri- 
vate companies. But unless regulation is revised along 
these lines in this and other states, the very failure or 
regulation will be the greatest force in bringing about 
public ownership and operation. This is no insidious 
attempt, it just expresses a desire to create a yardstick 
for regulation of rates.” 
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An Open Letter 
to All State Utility Commissioners 


‘. a Congress has adjourned and 
unless the President calls an extra 
session it will not reconvene until the 
first of December. All legislation that 
the state commissions were especially 
interested in and which either directly 
or indirectly affected state regulation 
was left unfinished and none passed, 
sO we are again marking time on such 
vital legislation as the Parker-Couzens 
Bill, looking to the interstate regulation 
of motor traffic, the Couzens Bill No. 
6, known as the Communications Bill, 
and other kindred legislation which 
threatens the rights of the sovereign 
states in regulatory matters, both in- 
terstate and intrastate. 


This leaves the state commissions 
after years of hard work, expense, and 
uncertainty, practically in the same sit- 
uation they were when this invasion of 
states’ rights was begun by attempted 
congressional enactments to federalize 
and centralize all regulation in Wash- 
ington by some Federal agency. 


The members of the National Asso- 
ciation of Railroad and Utilities Com- 
missioners can at least take pride in 
the fact that they have been factors, 
with their friends in Congress, in pre- 
venting the usurpation of state rights 
and the establishment of a Federal cen- 
tralized oligarchy in Washington. 


But THE Ficut Is Nor Won. It 


has only been checked in its insidious 
attempt to destroy the rights of the 
states and their agencies in matters of 
regulation. Between this time and the 
opening of Congress in December they 
will leave no stone unturned to en- 
trench their forces and recruit new and 
powerful allies in their attempt to 
minimize state authority and make help- 
less and impotent state commissions. 


In the meantime, and especially on 
account of the national financial de- 
pression and the unrest in the country, 
they hope that the people by reason of 
their present troubles may forget the 
great fundamental principles upon 
which our Republic is founded and 
which is the very soul of its organic 
law. Therefore, I, as the president of 
your National Association, feel that it 
is my duty to urge each state commis- 
sion in this Union to renewed activity, 
to gird up your loins, and begin an 
active campaign in defense of your 
sovereign state as to its rights over all 
regulatory matters for which our com- 
missions were created. 


I would respectfully urge that you 
bring these all-important questions to 
the attention of your governor, your 
legislature, to your members in Con- 
gress, to the press of your state, that 
it may reach the greatest of all tri- 
bunals in a free country, the people of 
the United States. 


PRESIDENT, NATIONAL ASSOCIATION OF 
RAILROAD AND UTILITIES COMMISSIONERS 
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OREGON’S UNIQUE EXPERIMENT WITH 


A One-Man Utility Commission 


The significance—and the constitutionality—of the 

recent action of the state legislature in enacting a law 

that has stripped the regulatory body of its guasi ju- 

dicial functions established it frankly as a People’s 

Advocate, and permitted each town to regulate its own 
utility rates as it chooses. 


By OSWALD WEST 
FORMERLY GOVERNOR AND FORMER RAILROAD COMMISSIONER OF OREGON 


REGON’S first railroad commis- 
O sion was created along in the 
latter part of the eighties. It 

was without power to fix rates or 
regulate service. It served as an ad- 
visory body only and, like all simi- 
lar commissions, failed in its purpose. 
The people soon came to look upon it 
as a sort of vermiform appendix of 
the railroads and the legislature was 
not long in wiping it out of existence. 
Along about 1900, however, the 
lumbering industry of the Northwest 
began to suffer severely through car 
shortage, and shippers in general be- 
gan to cry out against unreasonable 
rates and practices of the carriers. 
Organizations were created for the 
purpose of securing relief. Able men 
took up the fight, with the result that 


a new and effective Railroad Commis- 
sion Act was passed by the legisla- 
ture of 1907. 

The Oregon act followed closely 
the Wisconsin law and provided for 
the appointment of three commission- 
ers whose successors were to be 
chosen by the people. The new com- 
mission, having ample authority un- 
der the law, was prompt to bring re- 
lief to the shippers and its work was 
applauded by the public. 


— legislature of 1911 decided 
that the law should be extended 
to all public utlities, and as a result 
our present public service commission 
law was enacted. Like the Railroad 
Commission Act, it followed closely 
the Wisconsin public utility law and 
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retained the three commissioners. 
Before taking effect, however, the 
proposed law was subjected to the 
referendum and submitted to the vot- 
ers at the general election in Novem- 
ber, 1912. Meeting with popular ap- 
proval, it became a law. It has since 
been extended to cover truck and bus 
lines thus greatly increasing the work 
of the commission. 


| & eerss the existing laws the com- 
mission has been able to give the 
public every reasonable protection. It 
has, from time to time, brought about 
reductions in local rates and met with 
no little success in cases affecting in- 
terstate rates which it presented to 
the Interstate Commerce Commission. 
Its efforts towards securing a better- 
ment of the service afforded the pub- 
lic has always been fruitful. 

Largely because the commissioners, 
serving during late years, were never 
spectacular in their activities and 
lacked somewhat that “‘sense of news” 
which would have enabled them rea- 
sonably to exploit their work and sat- 
isfy the public, they became the ob- 
jects of attack by designing politici- 
ans who kept the fires burning until 
the people—the unthinking people— 
began to believe that these officials, 
who were all honest and earnest men, 
were in league with the railroads and 
utilities and actually doing their bid- 
ding. 

Such was the situation when the 
1930 campaign for governor arrived. 


spam Joseph, one of the Repub- 
lican candidates for governor, 
centered his attack on the public serv- 
ice commission—demanding its abol- 
ishment. He also charged that our 
vast hydro-power possibilities were 


practically all lost through the activi- 
ties of the “Power Trust.” How 
foolish was this charge is disclosed 
by the records which show that of 
the state’s 6,000,000 potential horse- 
power only 5 per cent is under the 
control of private concerns. 

Joseph won out in the primaries but 
he dropped dead a few days later. 
The Republican state central commit- 
tee was called upon to name his suc- 
cessor and did. The committee’s 
action, however, was not pleasing to 
the followers of Joseph who called a 
mass meeting and nominated his 
friend, Julius Meier, as an Indepen- 
dent. In the election the vote was 
fairly well divided between the Re- 
publican, Democratic, and Indepen- 
dent candidates—with the latter win- 
ning. 


pon taking office, Governor 
Meier found at hand a legisla- 
ture ready and willing to do his bid- 
ding. He presented a hydro-power 
program which neither he nor any of 
his supporters understood, yet the 
legislature took it and passed it “as 
is” or “as was.” 

His Excellency found that after all 
it would be unwise to abolish the pub- 
lic service commission but, as he had 
to make at least a gesture towards its 
abolishment, he presented a_ bill 
which: 

(1) Reduced the number of com- 
missioners from three to one; 

(2) Made that official a sort of 
public prosecutor ; 

(3) Gave (or at least attempted to 
give) him power to make orders af- 
fecting the utilities without granting 
them a hearing, and: 

(4) Granted home rule to cities. 
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“_ was contended 
sion in Oregon should no longer be permitted to sit 
as a judicial body; that it should be empowered and 
directed to represent the complainants in matters before it. 
Because of the state of the public mind it was useless to 
argue that only by acting as a judicial, or Quasi judicial, 
body could it meet the constitutional requirements of ‘due 


process of law.’ The people would have none of it. 


eS 


S 





that the utility commis- 


They 


demanded action—prompt action and plenty of it.” 





This measure was promptly ap- 
proved by the legislative body. 


HOSE who drafted the bill for the 

governor knew little about public 
utility law. If they ever knew any- 
thing of the fifty years of earnest ef- 
fort on the part of able men to secure 
the adoption of state and Federal 
regulatory laws which would stand 
the test of the courts, they made it a 
point to forget it. If they ever read 
or heard that the Fifth and Four- 
teenth Amendments to the Federal 
Constitution extended their protect- 
ing hands to the railroads and utili- 
ties, as well as to the farmer and city 
home owner, they completely ignored 
the fact. 

Ignorant, or regardless, of the fact 
that the Supreme Court of the United 
States (Washington ex rel. Oregon 
R. & Nav. Co. v. Fairchild (1912) 
224 U. S. 510), has said: 
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“The carrier must have the right to se- 
cure and present evidence (before the com- 
mission) material to the issue under inves- 
tigation. It must be given the opportunity 
by proof and argument to controvert the 
claim asserted against it before a tribunal 
bound not only to listen, but to give legal 
effect to what has been established,” 


the drafters of the governor’s bill 
added to the provision in the old law, 
setting up the machinery for due 
notice and hearing, the following 
proviso, which will no doubt appeal 
strongly to any one familiar with con- 
stitutional law: 

“Provided, that the commissioner may, 
in his discretion, after he has made any 
such (summary) investigation on_ his 
(own) motion, but without notice or hear- 
ing as above specified, make such findings 
and orders as he deems justified or re- 
quired by the results of any such investi- 
gation, which findings and orders shall 
have the same legal force and effect as any 
other finding or order of the commis- 
sioner.” 

o further strengthen the hands 
of the commissioner (and the 


public), he is, under the act, to be 
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stripped of his quasi judicial robes 
and made an inquisitator. He must 
no longer “listen” but must “look.” 
When he finds a place to soak the 
utilities he is to land on them with 
both feet and without notice or warn- 
ing. 
Here it is: 


“In addition to the powers and duties 
now or hereafter transferred to, or vested 
in, the commissioner, it shall be his duty 
to represent the patrons, users of the serv- 
ice, and consumers of the product, of any 
public utility, and the public generally in 
all controversies respecting rates, charges, 
valuations, service, and all matters of 
which he has jurisdiction, and in respect 
thereof, it shall be his duty to make use 
of the jurisdiction and powers of his office 
to protect said patrons, users and consum- 
ers, and the public generally, from unjust 
and unreasonable exactions and practices, 
and to obtain for them adequate service at 
fair and reasonable rates.” 


AS the city of Portland was insist- 
ing on home rule in the matter 
of regulation of the rates and service 
of the utilities, every city and town in 
the state were given the right: 


“To fix by contract, prescribe by ordi- 
nance, or in any other lawful manner, the 
rates, charges, or tolls to be paid to, or 
that may be collected by any public utility, 
furnishing any product or service within 
such town or city. 

“No such schedule of rates, charges, or 
tolls, fixed in the manner herein, shall be 
so fixed for a longer period than five years. 
Whenever it is proposed by any city or 
town to enter into any contract, or to en- 
act any ordinance, or other municipal law 
or regulation concerning the matters speci- 
fied in this subdivision (3), a copy of 
such proposed contract, ordinance, or other 
municipal law or resolution, as the case 
may be, shall be filed with the commis- 
sioner of public utilities before the same 
may be lawfully signed or enacted, as the 
case may be, and the commissioner shall 
thereafter have ninety days within which 
to examine into the terms thereof. If the 
commissioner is of the opinion that in any 
respect the provisions of the proposed con- 
tract, ordinance, or other municipal law or 
resolution, are not in the public interest, 
it shall be his duty to file, in writing, with 
the clerk or other officer who has the cus- 
tody of the files and records of said city 
or town, his reasons therefor. 
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“If such objections are filed within said 
period of ninety days, no such proposed 
contract, ordinance, or other municipal law 
or regulation shall be valid or go into ef- 
fect until the same shall have been sub- 
mitted to or ratified by the vote of the 
qualified electors of said city or town. 
Unless and until a city or town shall exer- 
cise its powers herein conferred and as 
herein provided, the commissioner of pub- 
lic utilities shall be vested with all the 
powers with respect to the matter specified 
in this subdivision (3). 

“If a schedule of rates, charges, and 
tolls, as aforesaid, shall be fixed by con- 
tract, ordinance, or other municipal law or 
regulation, and in the manner herein pro- 
vided, the commissioner shall have no 
power or jurisdiction to interfere with, 
modify, or change the same during the 
period fixed by such contract, ordinance, 
or other municipal law or regulation. Up- 
on the expiration of said period, the afore- 
said powers shall again be. vested in the 
commissioner, to be exercised by him un- 
less and until a new schedule of rates for 
such service or product is fixed or pre- 
scribed by contract, ordinance, or other 
municipal law or regulation.” 


[ ] woes the Oregon Constitution 


the cities and towns of the state 


have “home rule.”” The people make 
and amend their own municipal char- 
ters. While, in some things, they are 
subject to the general laws of the 
state, it will be interesting to learn 
how far the legislature can go in sus- 
pending a city ordinance until ap- 
proved by some state official. It will 
also be interesting to watch the cities 
and towns fix rates by ordinance and 
without “due process of law.” 


T may be asked why a measure, 
so open to attack on constitutional 


grounds, was proposed by the admin- 
istration ? 


The answer is—politics and igno- 


rance. 


The governor, in his campaign, 


was prompt to capitalize the accumu- 
lated dissatisfaction over certain find- 
ings and orders of the old commis- 
sion—findings and orders made in 














good faith and supported by the law 
and the facts in the particular cases. 
It was contended, and His Excellency 
took up the cry, that the utility com- 
mission in Oregon should no longer 
be permitted to sit as a judicial body; 
that it should be empowered and di- 
rected to represent the complainants 
in matters before it. 

Because of the state of the public 
mind it was useless to argue that only 
by acting as a judicial, or quasi ju- 
dicial, body could it meet the con- 
stitutional requirements of “due proc- 
ess of law.” The people would have 
none of it. They demanded action— 
prompt action and plenty of it. 

When about to take office, His Ex- 
cellency secured the services of an 
attorney of standing to draft the bill 
reorganizing the public service com- 
mission. The matter was not, how- 
ever, left to the judgment of this at- 
torney who had considerable knowl- 
edge of constitutional law. He was 
given instructions as to what was 
wanted and directed to draft the 
measure accordingly. When he ex- 
plained the results of his works be- 
fore the legislative committee, he was 
careful to state that it did not repre- 
‘ sent his views in the matter but the 
views of others. He made it plain 
that the bill undoubtedly carried pro- 
visions which would become open to 
attack on constitutional grounds but, 
since they represented the views of 
those for whom the act had been pre- 
pared, the responsibility did not rest 
with him. 

The bill as presented passed both 
houses and was approved by the gov- 


ernor. 
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HIs Dill, coupled with certain 

water power measures which 
completed the governor’s program, 
was given the right of way. Prac- 
tically all introduction of bills was 
suspended until after the appearance 
of His Excellency’s pet measures. As 
a result, three weeks of the session 
were all but wasted. Immediately 
after the governor’s bills appeared, 
the flood gates were opened and 
around 835 measures were dumped 
into the legislative hopper—about 450 
of which were passed by both houses 
and all but a few received guberna- 
torial approval. 

The member of the House who in- 
troduced the governor’s public service 
bill never knew what it was all about 
—nor did three fourths of the mem- 
bers of the committee to which the 
measure was referred. Those who 
attempted to point out the defects in 
the bill found themselves just as much 
out of place as the bartender who 
tried to deliver an address before a 
W. C. T. U. convention. 

The new commissioner, having lit- 
tle or no knowledge of public utility 
law, found himself free to enter into 
the spirit of the new act. He was 
prompt to declare that hereafter the 
people would have a champion on the 
job and that their rights would be 
fully protected. 

The situation holds promise of a 
good show. We are going to learn 
something new about constitutional 
law. 

Perhaps the governor and his com- 
missioner have a new set of books to 
spring on us. Anyhow we are wait- 


ing. 





Ex-Governor West will describe Oregon’s legislative deadlock on the plans 
for developing the state’s water power—in a coming issue of this magazine. 
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As Seen fiom the Side-lees 





OCAL public sentiment is the rule to 

which the average statesman 

measures his political gyrations. The 

statesman who can measure it to a 

nicety is the most accomplished poli- 

tician just as the accurate carpenter is 
the most sought artisan. 
*” * 

Mr. Borah of Idaho is unexcelled in 
the use of the square and compass by 
which the public emotion is estimated, 
unless it be by Mr. Walsh of Massa- 
chusetts, who is more skilled in this 
technique than his gracious appearance 
would indicate to the casual observer. 

* * 

Borah likes a contest, if it is to be a 
winning one. He has an intuitive, in- 
stinctive judgment. His terrific, un- 
yielding campaign against the League 
of Nations is a trite illustration. He 
foresaw what American public opinion 
would be when other able but undis- 
criminating gentlemen were permitting 
themselves to be intrigued by that al- 
leged panacea of all international ills 
and he hewed to the line of opposition 
when the early hewing seemed to be 
fruitless if not damaging to his own 
political prospects. If he seems at 
times to run away from a fight, it is 
because he knows it will run a long, 
long trail to utter defeat and harmful 
political consequences. 

* * 

Norris, unlike Borah, will continue 
to plug away, regardless of the out- 
come. Coolidge had some of Norris’ 
philosophy. Current history is evanes- 
cent and unsettled, he believed. Time 
alone will tell. The elder LaFollette 
possessed courage like Norris and some 
of Coolidge’s fatalistic political philoso- 
phy. He had the courage of convic- 
tion. 

* * 

Tuis thing called public sentiment is 

as formidable as the statesmen admit 
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it to be. Yet it is juster and sounder 
than they privately concede it to be. 
The average man wants to be just; he 
wants justice, especially when it re- 
volves upon an abstruse political prob- 
lem which does not intimately and vi- 
tally affect his income or daily life. He 
needs only a few facts. Where states- 
men become enmeshed in the details, 
like a spring plant clutched by the 
weeds and vines, Mr. Average Voter 
acts upon a few basic facts. His judg- 
ment is instinctive and intuitive. 
* * 

Mr. Wilson believed that Shantung 
was only a detail. He granted it to 
Japan in order to secure Japan’s vote 
for the great principle—the League. 
Yet I have seen a great audience arise 
to its feet and cheer an United States 
Senator who declared he would vote 
against any and all Leagues which pur- 
posed “to deliver 90,000,000 people 
of Shantung to their ancient foe.” 
The people caught the antidemocratic 
principle where the brain of Wilson 
had fancied it to be but a detail. 

* * 

Ir is sentiment, I believe, the strong 
sentiment of local self-pride, which will 
stand out most strongly against the 
comprehensive plan of railroad consoli- 
dation now being shaped into its final 
form for submission to the Interstate 
Commerce Commission. 

* * 

SENTIMENT, in this case, will be mo- 
tivated by local self-interest, by com- 
munity jealousies stimulated by com- 


munity rivalries. 
* * 


Tus railroad consolidation affects 
the most populous areas of the United 
States as well as the richest industrial, 
commercial, and financial marts. De- 
spite the march of the auto, the devel- 
opment of the motor bus and the air- 
plane for transportation, and despite 
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the steady development of the inland 
waterways, the people have it in their 
heads that the railroads are the back- 
bone of the transportation body and 
will continue to be for many genera- 
tions of the future. 

* * 

Tue local shipper wants his goods to 
be moved as expeditiously and as 
cheaply as the fellow’s in the next 
county or state. He wants improved 
service no matter how it wallops the 
railroad’s treasury. The traveler would 
have a special train run for his per- 
sonal convenience, if he were the only 
traveler in it. The local politician, 
whether he represents the community as 
Senator, Congressman, mayor, or se- 
lectman, will strive for every advantage 
which can accrue or be collected for 
that community so long as he holds the 
public office. 

* * 

In short, the railroad consolidation 
has all the vital, intimate, and personal 
aspects that can influence the average 
man to gauge it by his pocketbook, his 
convenience, his comfort, or by his im- 
mediate civic pride. His natural, in- 
herent sense of justice possibly will 
become obscured. He, and his neigh- 
bor, will be out to get something for 
himself while the getting is good. 

* a 


TuHatT state of mind already exists 
in the northeastern reaches of this 
country where the Pennsylvania and 
the VanSweringens are contesting for 
merely a supplemental advantage of 
railroad consolidation—for control of 
New England transportation. 

* * 

THERE are some, like the governor 
of Massachusetts, who put the contest 
on a high plane. They want the com- 
monwealths to be the masters of their 
own destiny, to determine which trunk 
lines may enter and upon terms dic- 
tated by the territory to be penetrated. 
But, by and large, each community and 
each citizen will finally judge the issue 
by its probable or likely effect upon it 
and upon himself. 
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THE New England situation will be 
magnified a thousandfold by the vast 
plan of consolidation, affecting, as it 
does, the richest transportation area in 
the United States and probably in the 
world. A thousand conflicts and a 


thousand varied interests (it is quite 
the fad to write in statistical terms 
since Mr. Hoover became President) 
will have to be separated and will have 
to be compromised and adjusted. 

* * 


Out of it all will come, I believe, a 
conclusive test of the rights of the 
states in the matter of transportation 
regulation. Beginning with the war, 
too many of the public utility commis- 
sions yielded their power to the Na- 
tional Government, and relatively few 
of them have begun to reassert and de- 
mand the power logically invested in 
them by the democratic principle of 
state’s rights. They have sat back com- 
fortably in their cushioned seats and 
granted without contest the alleged in- 
fallibility of the premise that the Na- 
tional Government has supreme power. 

* 2K 


THE premise may be true and ac- 
curate. But what about the detail of 
it? The mere statement that a rail- 
road is operating interstate, that a rate 
or a schedule is interstate, does not 
make it so. Like Mr. Wilson in the 
Shantung matter, the public utility com- 
missioners have conceded upon “de- 
tails” which were actually the basic ele- 
ment of the problem. 

x * 


THESE commissioners will have to 
satisfy active, self-motivated public 
sentiment in this powerful matter of 
vast railroad consolidation. It affords 
them a fine chance to gather some of 
these “details” to themselves again and 
to seek: the recovery of duties and of 
rights which have been wrested from 
them without complaint. If they pos- 
sess some of Mr. Borah’s or Mr. 
Walsh’s political perspicacity, they will 
take hold of this issue. 
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What Others Think 





A Disagreement Among the Doctors in 
Prescribing Remedies for Regulation 


F° six years Dr. William E. Mosher 
has been director of the School of 
Citizenship and Public Affairs at Syra- 
cuse University; prior to that he held 
a series of positions in connection with 
such organizations as the New York 
Bureau of Municipal Research, the U. 
S. Department of Labor, and various 
New York legislative commissions. 

During that time and with that much 
general experience with governmental 
administration, one would imagine that 
Professor Mosher would have long ago 
come to have a fixed opinion as to what 
utility regulation amounts to and what 
can be done about it. But he has not. 
Dr. Mosher does not have the type of 
mind that stands still. 

One might have judged from his ut- 
terances of five years ago that Dr. 
Mosher was a relentless critic of utility 
companies and their parents, and par- 
ticularly cynical concerning the success 
of commission regulation. One might 
reasonably gather from a book edited 
by Dr. Mosher in 1928, entitled “The 
Crisis,” that he favored government 
ownership as the only solution to our 
regulatory problems. More recent ut- 
terances seem to make the author ap- 
pear as a drastic but honestly construc- 
tive regulatory surgeon, who would 
save regulation from death and destruc- 
tion by cutting away defective parts of 
existing regulatory legislation and by 
building up the power of the commis- 
sions with increased jurisdiction. 

But Dr. Mosher is not changing; he 
is simply following the same line of 
reasoning to its logical conclusion. By 
a process of elimination he has finally 
brought his objections to regulation 
down to two main trouble centers— 
valuation (which he says “has been 


pretty well tied up by the decisions of 
the United States Supreme Court’) ; 
and the holding company. 

Compare this position with the atti- 
tude taken by two other acknowledged 
professorial authorities who are so 
articulate about the failure of regula- 
tion, Dr. Felix Frankfurter, of Har- 
vard Law School, and Dr. John H. 
Gray, of the economics department of 
American University. Because of cer- 
tain Supreme Court decisions, says the 
former, “the so-called rules set the 
regulatory agencies an impossible task.” 
Dr. Gray says, “There can be no effec- 
tive regulation so long as valuation by 
any method is its basis.” 

Dr. Mosher seems more hopeful. To 
be sure, he seems to deplore the mess 
that the Supreme Court made of utility 
valuation as much as the others. Yet, 
he appears to regard commission regu- 
lation pretty much the same as Lord 
Macaulay regarded Christianity—hard- 
ly a failure since it has never really 
been tried. 


ment, Dr. Mosher gives an interest- 
ing table (reproduced here) which 
shows the extent to which the states 
are now regulating the different types 
of utilities. 


I’ a recent issue of State Govern- 


yp author next pleads for more 
progress in the standardization of 
utility regulation. He concedes that 
much has been accomplished along this 
line by the National Association of 
Railroad and Utilities Commissioners, 
the National Conference of Commis- 
sions on Uniform State Laws, and the 
American Bar Association. 

It is upon the holding company prob- 
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State Commissions Exercising Control over Utilities 


Utility 
Electric light, heat, and power 
Gas 
Street railway 
Interurban railway 
Telephone 
Telegraph 
Water 
Hydroelectric 
Heating 
Pipe line 
Railroads (steam) 
Motor vehicle 


‘lem that Dr. Mosher turns most of his 
attention. He calls it “one of the out- 


standing gaps in legislative control at 
the present time.” He adds: 


“It has been urged frequently that the 
public service commissions have no reason 
for undertaking the supervision of holding 
companies, because all the transactions of 
the operating subsidiaries are subject to 
control. But when it is considered that 
many holding companies own the majority, 
if not all of the voting stock of their 
operating companies, it is obvious that they 
have become, for practical purposes, oper- 
ating agencies themselves. It may be stated 
as axiomatic that utility regulation is but 
a make-shift if actual documented costs are 
not available. Holding companies fre- 
quently impose charges for the managerial, 
financial, engineering, or other services they 
render to their operating units. These 
charges may be based either on the amount 
of operating revenues or on the cost of 
the service rendered, but it is clear that 
in either case effective regulation requires 
that the commission shall have complete 
access to the books, records, and officials 
of the holding company.” 


New York appears to be the only 
state in which the statute gives the com- 
mission access to the records of the 
holding company. The law was enact- 
ed in 1930, but even this law, says Dr. 
Mosher, necessarily fails to prescribe 
full accessibility to the books and 
transactions of foreign holding com- 
panies. He uses the term “necessarily” 
presumably to indicate the lack of con- 
stitutional jurisdiction of New York 
authorities to probe the records of com- 


Number with Partial and 
more or less 


inadequate 


full control control 
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panies of other states. The author sug- 
gests that this difficulty might be met to 
some extent by forbidding foreign hold- 
ing companies to acquire stock of local 
operating utilities without submitting to 
commission scrutiny, but it is doubtful 
whether this could be made to apply to 
foreign control already obtained over 
local utility securities. 


N conclusion, Dr. Mosher reminds 

utility leaders that their own co- 
Operation will play no small part in 
making commission regulation success- 
ful and holding back the threat of gov- 
ernment ownership. It would be smart 
business policy for them to clean house 
of their own accord. He says on this 
point : 

“The writer has no desire to cry alarm, 
but he is moved to point out that such a 
situation will ultimately lead to drastic 
action, regardless of its costs or conse- 
quences, unless satisfactory regulation is 
generally evolved. It can hardly be said 
that regulation has been tried and found 
wanting. It may rather be said that it has 
not yet been tried. A real trial would 
involve: (1) supplementary legislation 
along the lines suggested above; (2) the 
appointment of public spirited and compe- 
tent commissioners; (3) sufficient funds to 
permit the employment of a thoroughly 
qualified and numerically adequate staff; 
and (4) a leadership in the industry which 
would emphasize public service rather than 


profits.” 


By William E. Mosh- 
February, 1931. 


REGULATING UTILITIES. 
er. State Government. 
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Do Utility Critics Really Want 
Cheaper Rates? 


HAKESPEARE has said that the devil 

himself can quote Scripture to his 
purpose. Of course, it would be out- 
and-out libel to compare the now de- 
funct editorial staff of the New York 
World to the arch fiend, and even if it 
were morally permissible to do so, no 
right thinking man would heap such 
calumny upon the memory of that es- 
teemed and lately departed liberal 
journal. So, bearing in mind the in- 
junction of the Latin bard, mil nisi 
bonum de mortuis, let us examine with 
a most charitable attitude the criticism 
leveled by Mr. Thomas F. Woodlock at 
a World editorial published just prior 
to its recent merger with the New York 
Telegram. 

It was not exactly Scripture that Mr. 
Woodlock thinks the World was dis- 
torting, but it was the nearest thing to 
Scripture that can be produced by con- 
temporaneous authors in this country ; 
it was an opinion of the Supreme Court 
of the United States. Chief Justice 
Hughes, in rendering the court’s opin- 
ion in the Illinois Bell Telephone Case 
last December, said that a utility cor- 
poration “has no constitutional right to 
profits such as are realized or anticipat- 
ed in highly profitable enterprises or 
speculative ventures.” 

It seems that the World quoted this 
passage with approval, and found the 
court’s remarks “very reassuring” as 
far as they go. This raises, of course, 
a very pertinent question: Is the re- 
striction of utility profits always in the 
interest of the consumer? Or—(to put 
the proposition in plainer words )—will 
the cutting down of corporate earnings 
always result in cheaper rates? 


HE interpretation by the World of 

Chief Justice Hughes’ remarks 
moved Mr. Woodlock to discuss this 
matter very pointedly. He said: 

“Apparently, the fundamental assump- 


tion of the World and those who think 
with it on these matters is that the efficiency 


and initiative of a private plant-manage- 
ment is a static affair—even if it be a trifle 
better than that of a ‘public’ plant—and, 
therefore, the thing to do, in order to get 
low rates, is to limit profit and siphon all 
the ‘economy’ into the rates. his as- 
sumption is contrary to all human experi- 
ence. Does anyone, for example, suppose 
that in Washington, D. C., there would be 
today a basic rate of 4.7 cents per kilowatt 
hour if the profit sharing plan were not 
there in effect? Or that a still lower rate 
would be in force in 1931? And does not 
the Washington plan point the shortest 
way to cheap current—if, indeed, it is 
cheap current that is wanted? Js it? Or 
is it that we cannot endure to see profits 
made in this service? 

“That is the real question that should be 
honestly faced and answered, if we are to 
solve the problem of the so-called ‘Power 
Trust.’ And we shall never solve it if we 
keep talking one thing and meaning an- 
other, as a good many of us seem to be 
doing at present. If it really is cheap 
current that we want there is an easy way 
to get it, and that way is profit sharing— 
provided that we agree that private rather 
than public operation is cheapest. Profit 
sharing by agreement or contract, on the 
basis of a fair starting point of ‘value’ 
and ‘return’ and ‘prudent investment’ there- 
after and a division of the ‘excess profits’ 
between the company and the public on a 
principle of ‘rebates’ or on the principle 
exemplified in Washington, will almost cer- 
tainly give the public lower rates for cur- 
rent for years to come than can be obtained 
in another way. All human experience 
supports that conclusion.” 


No doubt very many of the critics of 
privately owned utility service honestly 
base their contentions on a hope for 
lower rates. But it is also probable 
that many others care very little for 
low rates. Their chief aim seems to be 
to strip the utility industry of profita- 
ble earnings and, by thus driving capi- 
tal from the field, bring the business of 
public service under “social control.” 

Perhaps there is a great deal to be 
said for “social control” but if that is 
the motive behind the antipower cam- 
paign, why not be honest about it and 
stop talking about cheaper rates? 

As Mr. Woodlock concludes, “cannot 
this discussion be dragged into the open 
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air of free discussion and disposed of 
on those merits?” 
—F. X. W. 


Tue Uriiry Issuz. By Thomas F. Wood- 
ae Wall Street Journal. January 3, 





How the Preservation of Trees Becomes a Factor 
in the Utilities’ Public Relations 


A PUBLIC relations expert in the util- 
ity field has to be somewhat of a 
philosopher. Take tree trimming for 
telephone and power lines as an ex- 
ample—which presents a problem that 
has always been a source of irritation 
and trouble for a utility company in its 
relations with the public. This trouble 
is due to the mental attitude of a large 
portion of the public which entertains 
both a “woodman-spare-that-tree com- 
plex,” and a firm conviction that utili- 
ties are somehow a part of a gigantic 
and malign “trust.” 

“It is bad enough,” says the average 
man to himself, “to have the trees cut 


up or cut down for the purely utilita- 
rian purpose of stringing ugly wires 
across my lands, but to have them sacri- 
ficed on the altar of Mammon personi- 
fied by the power industry is carrying 


the business a little too far. I will not 
stand for it. I’ll run right over and 
see the town editor.” 

And the editor listens, thinks about 
it, and writes a piece that makes other 
average men just as mad as the first 
one. 

Mr. Albert W. Dodge, Jr., of the 
F, A. Bartlett Tree Expert Company, 
in addressing the national engineering 
section of the National Electric Light 
Association in Chicago, warned the 
utility men that they must expect and 
deal with these public complexes with 
patience and codperation. Patience and 
education are more desirable, according 
to Mr. Dodge, in dealing with the anti- 
trimming aversion, than threats or law 
suits. 


HE speaker pointed out that he 
had long ago discovered that the 
average utility manager is far more 


thoughtful of shade trees than any Old 
Ladies’ Tea Club could possibly be. 
He stated: 


“I had a very vivid illustration of this 
in a large town in Massachusetts. I was 
invited to talk before the Kiwanis Club 
on the condition of the shade trees of the 
town. Before the meeting, was ap- 
proached by one of the members, taken to 
one side, and told very confidentially, ‘We 
want you to give the electric light company 
of this town the devil. They are ruining 
our trees and want to cut them all down.’ 

“This rather amused me as I had spent 
the day before looking into the shade tree 
situation of the town very thoroughly. I 
found that over 40 per cent of the poles 
in the town had been outrigged to avoid 
shade trees. Miles of tree wire had been 
used and insulators installed wherever 
needed. Thousands of dollars had been 
spent by the lighting company to protect 
the tree growth of the town. 

“On the other hand, I noticed a beautiful 
row of shade trees along one of the main 
thoroughfares leading into the town that 
were in a dying condition. It was not hard 
to find the reason for this. The street 
surface had been cemented and cement 
sidewalks had been installed. The trees 
lying between the sidewalk and the road 
had had their roots cut on both sides to 
obtain sufficient foundation for the cement. 
In the course of my talk to the Kiwanis, 
I mentioned these facts and. told them that 
if the electric light company had done as 
much damage to any similar trees, they 
probably would have chased the local man- 
ager out of town.” 


M* Dodge felt that the average 
utility company was too back- 
ward about telling the public just what 
the company did to help the trees. He 
said that this type of publicity made 
good local news and ought to be very 
acceptable to local news editors. 


SHApE TREES verSUS UtiLity Wires. An 
address by Albert W. Dodge, i he 
the Engineering Division, N.E.L.A., Chi- 
cago, Ill. March 10, 1931. 


552 





PUBLIC UTILITIES FORTNIGHTLY 


A Ready Reference Chart on the 
Legal Status of Municipal Plants 


y utility executives should lose 
no time in seizing upon really val- 
uable publications that contain accurate 
information. Of such a nature is a 
chart entitled “State Constitutional and 
Statutory Law Affecting Municipal 
Ownership of Public Utilities,” pub- 
lished by the Institute for Economic 
Research. 

This chart contains the raw material, 
the cold facts, the skimmed cream of 
regulatory information concerning mu- 
nicipal plants. It is a chart that utility 
executives can well afford to tack up 
in their offices and in the offices of their 
public relations men, even in the offices 
of their counsels. This chart is not 
only a valuable check on the accuracy 
of all arguments concerning the legal 
status of government ownership in the 
forty-eight states, but has in itself ma- 
terial for articles and arguments. It 
represents an effort to present a com- 
parative survey of important constitu- 
tional provisions and general laws 
which affect the acquisition, ownership, 


or sale of public utilities by municipali- 
ties. Court decisions interpreting the 
meaning and scope of the enactments 
have not been used except in a few in- 
stances where the court’s interpretation 
was obviously essential and readily 
available. The pitfalls in such a meth- 
od of summarizing legal materials are 
fully recognized ; consequently the tabu- 
lation is regarded as preliminary in 
character. 

It groups the tabulated information 
under the following headings: 

Creation of the municipal corpora- 
tion; authority to engage in the public 
utility business; procedure for engag- 
ing in the public utility business ; estab- 
lishment of debt limitations ; exceptions 
to debt limitations; market area; ex- 
emption from taxation ; sale or lease of 
municipal utility; regulation. 

—J. D.C. 


Strate CoNSTITUTIONAL AND Statutory Law 
AFFECTING MUNICIPAL OWNERSHIP OF Pus- 
tic Utiities. Revised to January 1, 1931. 
Institute for Economic Research. 





Putting Poor-Paying Gas Patrons 
on a Budget Basis 


pany is no better or worse than other 
types of utility against which such an- 
tagonism is not generally manifested, 
Mr. Weedon answers his own question 
by setting the bitterness down to two 


oT long ago, the newspapers car- 
ried a story of a young lady who 
committed suicide with the aid of a gas 
jet. She left a note stating that she had 
“got even” with the gas company, in as 
much as they could not collect from her 
the bill for the gas she inhaled to kill 
herself. 

Although this outburst of bitterness 
against the gas utility is extreme, Mr. 
John F. Weedon, superintendent of ad- 
vertising for the Peoples Gas Light & 
Coke Company, compares it with other 
known instances of bitterness on the 
part of poor-paying patrons and he 
wants to know the reason why. 

After pointing out that the gas com- 


reasons. (1) Because gas service is in- 
dispensable. (2) Because patrons usu- 
ally have thirty days’ credit. 

People may walk if they do not have 
carfare, and they send a postal card if 
they do not have the price of a tele- 
phone call—but the best-known way of 
boiling a kettle is on the gas stove. 
Bearing out his second contention, Mr. 
Weedon points out that no one would 
expect free transportation from a car 
company if he did not have the fare, or 
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call the operator names because she re- 
fused to connect him before he deposit- 
ed his coin in the telephone box. But, 
because gas is absolutely essential to 
modern life, and because the request for 
the accumulated indebtedness is made 
to people whose financial horizon does 
not extend beyond the seven days of 
the weekly wage, the gas bill becomes 
a sort of ogre, a menace, an abomina- 
tion that maketh desolation if not im- 
mediately and at once appeased. 


M* Weedon makes a constructive 
suggestion to correct this unfor- 
tunate phase of a gas company’s public 
relations problem: 


“If people in restricted circumstances 
could be educated to regard their gas bill 
as a daily expense, rather than a monthly 
one, it would have a tendency to reduce the 
unreasoning antipathy many of them have 
towards the gas company, and it might also 
help them to be less wasteful with gas— 
which must eventually be paid for. 

“Investigation department clerks, and 
others that have to listen to the complaints 
of reluctant or poverty-stricken payers of 
gas bills, might be of inestimable service 


PUBLIC UTILITIES FORTNIGHTLY 








to the gas company if they could inculcate 
this idea into the minds of the ‘poor pay- 
ers’; gas is a daily expense, not merely a 
monthly bill. If the customer could be 
induced to set aside a nickel a meal, or 
10 cents a day, to pay the monthly gas bill, 
there would probably be a credit balance 
at the end of the month, and paying the 
gas bill would pay the payer a profit, and 
be a cause for rejoicing and mirth, rather 
than curses and tears.” 


Mr. Weedon’s suggestion seems so 
plausible that one wonders why he does 
not push his idea still further. Why 
restrict the preaching of a gas budget 
gospel: to investigation department 
clerks? Why not educate the entire 
body of consumers along these lines by 
newspaper, radio, and circular advertis- 
ing? Such a program would offend no 
one and would actually help many con- 
sumers in a small way to spend their 
income to their own greater personal 


advantage. 
—F. X. W. 


TuHat “INEXORABLE” Gas Britt. By John F. 
Weedon. American Gas Association 
Monthly. February, 1931. 











The Actual and Fancied Economies of 





Public Utility Mergers 


SUCCESSFUL merger requires less 
frog and more puddle. 

That, at least, is the gist of an article 
by Charles H. Hatch, in the March is- 
sue of Electrical Manufacturing, en- 
titled “When Mergers Don’t Merge.” 
Mr. Hatch’s observations are particu- 
larly interesting now that the short but 
frenzied period of public utility merg- 
ers has somewhat subsided. The nat- 
ural reaction of the public, as well as 
the stockholders, to all these corporate 
marriages is to inquire whether or not 
any of them have been successful. 
How much of the economies promised 
by the promoters has been realized ? 

It has become a matter of common 
and somewhat caustic comment by 
stockholders and others that but com- 
paratively few minor mergers have 
achieved the economies of operation so 
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glibly foretold by their promoters and 
underwriters. Statistical studies of 
many industrial mergers, large, small, 
and medium sized, bear out this accu- 
sation. 

Why? 

The only reason advanced by promo- 
ters for mergers back in the gay nine- 
ties was the elimination of competition, 
the creation of monopoly, and the con- 
sequent raise of price. This reason for 
corporate merger became unpopular 
with the public and illegal before the 
law. Modern promoters of mergers 
sound a different key. They emphasize 
the huge economies to be obtained from 
joint operation by virtue of the elimin- 
ation of duplicate facilities. 

Now that most of these predictions 
of the promoters have been exploded, 
what is the real reason for the modern 
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merger? Is it still solely the creation 
of a monopoly, and are promised sav- 
ings merely camouflage? Mr. Hatch 
answers this question as follows: 


“T do not believe so. Preliminary studies 
of proposed mergers nearly always show 
that the consolidation, centralization, and 
coérdination of production, selling, finance, 
and administration would make possible 
economies which the merging companies 
could not achieve as independent units. 
Yet these savings have seldom to any con- 
siderable degree followed. 

“The industrial marriage, so promising 
at the start, is seldom wholly consummat- 
ed. The contracting parties after.the cere- 
mony find themselves to be married folks 
in name only. 

“Few are the mergers whose constituent 
companies have completely merged. Too 
often they retain much of their individual- 
ity of policy, a more or less complete set 
of corporate officers for each subsidiary 
company, duplicated and decentralized 
office departments, separate sales depart- 
ments, and more or less payallel equipment 
in the way of warehouses, branch offices, 
and so on.” ‘ 


oO’ course, there have been cases 
where mergers have borne all the 


fruit that was promised of the happy 
union by the promoters. Mr. Hatch 
pointed out one consolidation of five 
competing companies which reduced 
the executive pay roll by 66% per cent 
through the elimination of duplicate 
corporate officers. Another merger of 
four small factories showed an actual 
yearly saving of $40,000. Both of these 
mergers were small. Why is it that 
the larger mergers are not living up to 
promised records for economy. 

Mr. Hatch gives two reasons. First ; 
pigheadedness. Each officer thinks that 
the methods which were used in his 
company are best, and wants to see 
those methods retained. The resulting 
situation is a common breeding ground 
for chronic buck-passing. The second 
big cause of the failure of mergers to 
bear economy is personal jealousy. 
Corporate officers of larger units, hav- 
ing been more or less sizable toads in 
their old private puddles, frequently de- 
cline to give up their jobs as president, 
vice president, and the like. As a re- 
sult the merger which ought to be a 


closely knit unit with a single set of of- 
ficers continues to operate as a holding 
company for a group of subsidiaries, 
each of which pays salaries to a com- 
plete set of officers and their retinue 
of assistants. 


M rR. Hatch admits that in some 

cases of mergers it might be wise 
to retain all old officers during the early 
stages while the work of really merg- 
ing is getting under way. But he fur- 
ther observes that if this weeding out 
of duplicate executives can be done 
ruthlessly at the start, it will have salu- 
brious results on the operating expen- 
ses. 

In addition to the duplication of cor- 
porate officials, there is a duplication 
of clerical assistants and other admin- 
istrative items. Usually the trouble is 
that the merger is so large and complex 
that no one of its officials has the time, 
or on occasion, the ability to study 
every activity and work out a new set- 
up. 
he other words, Mr. Hatch concludes 
that while economy and not monopoly is 
the primary purpose of the modern 
merger, the signal failure of these proj- 
ects to bear out their promoter’s pre- 
dictions to date has been due to the fail- 
ure of the merged companies really to 
merge with a clear eye to corporate sav- 
ings and without regard to whose head 
rolls into the waste basket. 

But the reader must distinguish be- 
tween statements of general conclusions 
unsupported by statements of the facts 
upon which the conclusions rest. Such 
a statement, for example, as: “Yet these 
savings have seldom to any degree fol- 
lowed,”’ may or may not be true; but the 
reader is entitled to know what the facts 
are upon which the statement is based. 

Critics often reason from debatable 
premises and make statements of con- 
clusions as if they were statements of 
facts. The reader must consequently 
be alert to distinguish between them. 

X. W. 


Wuen Mercers Don’t Merce. By Charles 
H. Hatch. Electrical Manufacturing. 
March, 1931. 
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The Present Status of the “Iliad of Government 
Ownership”—Muscle Shoals 


Ee y musty mess of Muscle Shoals 
is probably the one concrete po- 
litico-economic issue about which there 
is the most discussion with the least 
amount of understanding. Not that 
there is any lack of literature on the 
subject ; on the contrary, the public has 
been bombarded with speeches, edi- 
torials, books, brochures, and pamph- 
lets about the relative merits and de- 
merits of government operation for so 
long that the average honest citizen has 
long since given up the attempt to mas- 
ter the complicated details. When ex- 
perts fall out among themselves about 
what is so and what is not so, how is 
the mere citizen to ferret out the 
needles of fact from such vast hay- 
stacks of propaganda? 

So great has been the need of a sim- 
ple and succinct statement of the facts 
regarding this 12-year old congression- 
al bugaboo, that the editor of The Re- 
view of Reviews, Mr. Albert Shaw 
himself, has been moved to write a sum- 
mary of the Muscle Shoals controversy 
in the April issue of that magazine. 

Mr. Shaw’s article appears by far to 
be the best of all the short summaries 
on this subject yet published. One 
wonders, after reading it, whether the 
summary treatment of such compli- 
cated issues might not be the best treat- 
ment after all for the lay literary di- 
gestion. Writers of longer texts always 
seem to get tangled up in a maze of 
detailed argument that blinds what lit- 
tle perspective the lay reader might 
have as to the due significance of all 
the respective factors. Mr. Shaw’s 
statement of the facts is clean cut and 
accurate, however much one might dis- 
agree with his conclusions. He has, 
in his five pages, boiled Muscle Shoals 
facts down to the most elementary es- 
sentials. He has traced the short his- 
tory of the Muscle Shoals development 
since its birth as a by-product of the 
National Defense Act of 1916. Then 
he proceeds to give three possible rea- 


sons for the Muscle Shoals develop- 
ment : 

(1) National defense: The manu- 
facture of nitrates necessary for the 
production of munitions. The last war 
caught us practically without nitrates 
and dependent upon the then existing 
Chilean nitrate monopoly. 

(2) The hydroelectric generation of 
cheap power for commercial and do- 
mestic use. 

(3) The production of cheap ferti- 
lizer as an aid to American agriculture. 


_— Shaw faithfully depicts the 
progress of the Muscle Shoals 
bill from a mere incident of President 
Wilson’s national defense program to 
its present artificially inflated position 
as the Iliad of government ownership— 
the “last stand of the Power Trust,” 
and other weird notions all out of pro- 
portion to the real economic importance 
of this project. Two maps in the Shaw 
article aid greatly in forming a mental 
picture of the lay of the land around 
Wilson Dam, Alabama. 

Mr. Shaw next takes up President 
Hoover’s objection to the recently 
passed Norris Bill as affecting these 
three considerations of (1) national 
defense, (2) cheap power, and (3) 
cheap fertilizer. The writer is appar- 
ently in entire accord with President 
Hoover’s veto message. 

Under the head of national defense, 
the President assures us that the War 
Department can meet all possible re- 
quirements at any time through “pri- 
vate enterprise in the manufacture of 
synthetic nitrogen.” Times have cer- 
tainly changed since Chile held the whip 
hand in the nitrogen market in 1916. 
Aside from the development of natural 
fields in Russia and elsewhere, the 
synthetic process of manufacture by 
companies all over the world, including 
our own Du Ponts and Allied Chemical 
have made the nitrate monopoly scare 
an absurdity. 
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Considered as a power development, 
the President finds that the prospects of 
Muscle Shoals are not highly attractive. 
Mr. Elon H. Hooker, of Niagara Falls, 
New York, appears to have demonstra- 
ted to the satisfaction of the President 
and of Mr. Shaw that, to make Wilson 
Dam even a moderate success from a 
continuous power standpoint, it will be 
necessary to dam up the Clinch river in 
Tennessee one hundred miles above 
Wilson Dam. This proposed dam, 
called the Cove Creek Dam, will re- 
quire a further outlay of $100,000,000, 
in addition to an existing capital invest- 
ment of about $150,000,000. 

Last but not least there is to be con- 
sidered the proposed great aid to 
American agriculture—cheap artificial 
fertilizer. President Hoover seems to 
be convinced by the opinion of his De- 
partment of Agriculture that the exist- 
ing plants at Muscle Shoals, even if 
supplied with power at cost or less, 
could not produce fertilizer as cheaply 
as it is now being sold in the wholesale 
markets. The plants must be modern- 
ized at the cost of untold millions. 


concluded from this evi- 


-"—- Hoover, in his veto mes- 


sage, 
dence: 


“There is no evidence as to the cost of 
nitrogen fertilizers by the newer equipment, 
and. there is, therefore, no basis upon 
which to estimate the results to the gov- 
ernment from entering upon such a com- 
petitive business. It can, however, be stat- 
ed with assurance that no chemical indus- 
try, with its constantly changing technology 
and equipment, its intricate problems of 
sales and distribution, can be successfully 
conducted by the government.” 


So much for Editor Shaw’s facts. 
His conclusions are more debatable. In 
his description of the respective posi- 
tions of the Senate and House of the 
now defunct and little mourned Seven- 
ty-first Session of Congress, Mr. Shaw 
depicts the Senate as a “blighting influ- 
ence” seeking to establish its own dicta- 
torship over the future operation of 
Muscle Shoals, and consenting to the 
one-year clause (within which the 


President is allowed to secure a private 
lessee if he can) as a sop to satisf 
Representative Carroll (Lame Duck 
Reece and other irreconcilable private 
operation advocates in the House. The 
House, on the other hand, according to 
Mr. Shaw, was highly optimistic con- 
cerning the possibilities of the leasing 
feature of the bill. He concludes that 
“the majority vote in the House of Rep- 
resentatives was secured on the plea 
that the final effort was yet to be made. 
The House assumed that Herbert 
Hoover rather than George W. Norris 
would emerge as victorious champion” 
—meaning, of course, that Herbert 
Hoover would be able to secure a pri- 
vate company willing to meet the terms 
of the leasing clause within one year. 

If the House assumed that, it was cer- 
tainly far more gullible than either the 
Senate who was for government opera- 
tion, or the President who was against 
it. The Senate may have been a blight- 
ing influence but it surely was better 
informed. If Editor Shaw’s conclu- 
sions are all correct the country was 
certainly in a bad way during the Sev- 
enty-first Congress with a Senate that 
was a blighting influence and a House 
of Representatives that was not quite 
bright. It is difficult to believe that the 
majority of the House had such a dif- 
ferent conception of the plausibility of 
the leasing clause than the Senate that 
passed it as an obvious but futile ges- 
ture, or the President who swept it 
aside as such from his serious consid- 
eration in his veto message. 

Mr. Shaw does score a bull’s eye, 
however, in his criticism of that amaz- 
ing passage in the Norris Bill which re- 
quired a searching of hearts on the part 
of the proposed board of three men to 
control the Muscle Shoals operations. 
The bill provided that all members 
“must profess a belief in the feasibility 
and wisdom” of the government’s op- 
erations. If ever a law authorized 
heresy hunting that clause did. 

—D. L. 


Tue Unsotvep Prostem or MuscLe SHOALS. 
By Albert Shaw. The Review of Reviews. 
April, 1931. 
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WHAT READERS ASK 


Out of the mail bag of the editors have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 
What questions do you want to ask? 


swers. 


QUESTION 

Under what conditions will the 
commissions, generally speaking, 
grant a certificate of convenience and 
necessity to a public utility, author- 
izing it to enter territory which ts 
already occupied by an existing utility 
holding a prior authority? 


ANSWER 


(Eprtor’s Note: This question has such 
broad significance and is of such particular 
interest to all concerned with the develop- 
ment of public service commission law, that 
Pustic Urtiirims FortNicHTLy requested 
Professor Ford P. Hall, of the Department 
of Political Science, Indiana University, to 
answer it. Professor Hall’s reply is given 


below.) 
e 


F course, the answer to such a question 

must commence by stating that, as a 
general rule, certificates will not be issued 
to public utilities under the conditions de- 
scribed. There are three general exceptions 
to the rule that have been developed by 
numerous decisions of courts and commis- 
sions. 


T= first and most important reason for 
allowing the entry of a second utility is 
that the existing company is giving inade- 
quate and unsatisfactory service. To serve 
a community adequately so as to be entitled 
to protection against competition, rates must 
be reasonable, the present service satisfac- 
tory, and the whole territory served! If any 
one of these conditions is lacking a com- 
mission may allow entrance. The mere fact 
that an applicant offers to supply the pub- 
lic with service at a lower rate is not in 
itself sufficient to obtain entrance? 


If the existing rate is reasonable, the lower 
rate offered might prove disastrous to the 
utility entering the territory, to the occupy- 
ing utility, and ultimately to the public. If, 
on the other hand, the Tate is too high, users 
of the utility have, in most jurisdictions, 
recourse to adequate methods of bringing 
about a reduction. 

If the service in a territory is not satis- 
factory, and another utility is requesting a 
certificate of convenience and necessity to 
enter the field, the commission has two 
courses it may pursue: It may allow en- 
trance at once, or it may give the occupying 
utility an opportunity to improve its service 
before granting a certificate. 

The first procedure is followed by com- 
missions in a few states, where, if the service 
is unsatisfactory at the time of application, 
the commission will issue a certificate to the 
petitioner. There are a number of reasons 
for adopting this alternative. Unless a util- 
ity is allowed to enter at once, there will be 
little incentive to new companies to make 
application as it is improbable that they will 
go to the expense and trouble of filing a peti- 
tion if the only result is to force the exist- 
ing company to improve its service. Again, 
such a procedure serves the purpose of forc- 
ing utilities to keep up their standards at all 
times, for if they become remiss in their 
duties at any time this may justify the en- 
trance of another utility. 

The second procedure is that most fre- 
quently followed by commissions; namely, 
that a utility already occupying the field will 
be allowed to improve its service before 
granting permission to another to enter. This 
is the better rule. If duplication and com- 
petition are undesirable there is little to 
justify a departure in cases of this sort ex- 
cept as a last resort to obtain better service 
for the public. Under normal circumstances 
there are other means of obtaining the re- 
quired service than that of holding over a 
utility continually the threat of competition. 
But even in jurisdiction where this second 
procedure prevails, such an opportunity is 
not always given. If it is impossible or not 
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feasible for the company to render the re- 
quired service it is but a waste of time for 
the commission to order improvement. A 
new company will be granted a certificate 
without giving the old one further chance.* 


HE second reason for allowing entrance 
into an occupied field is that the peti- 
tioner is intending to give a new kind of 
service. The most difficult questions which 
present themselves in this connection are 
whether and when to issue certificates to 
motor bus or motor truck applicants planning 
to compete with railroads and street railways. 
The motor carrier might appear, on first 
thought, to be offering a service sufficiently 
new and different to justify the granting of 
its petition. A few commissions have so 
held.5 This does not represent the majority 
point of view which requires the motor ap- 
plicant to show more than the mere differ- 
ence in the type of service it can offer. 
There are, it is true, certain decided advan- 
tages of motor service over railway to the 
public. Transportation by motor trucks is 
advantageous in that there is no necessity to 
box and crate; there is no billing; and it 
offers door-to-door delivery. In case of 
passenger busses, the advantage lies chiefly 
in the fact that they pick up and deliver at 
any point on the route. However, these ad- 
vantages are more than offset by the dis- 
advantages which may arise from direct 
competition between these types of carriers. 
The paramount consideration in granting or 
refusing a certificate is whether the conven- 
ience and necessity of the public requires the 
new service. 

It must be remembered that it is the con- 
venience and the necessity not of a small 
number who might benefit from the issuance 
of a certificate, but the convenience and neces- 
sity of the whole public served by the rail- 
road; also not the convenience and necessity 
of the moment but that over a long period 
of time. To permit motor competition on 
the pretext that it is a new type of service 
can easily give rise to financial disaster for 
railroads and street railways. So long as 
these utilities have important functions to 
perform, public convenience and necessity is 
best served by affording them an adequate 
measure of protection. Public convenience 
and necessity in the broadest sense will be 
better served by a strong and efficient rail- 
road system than by granting a motor serv- 
ice which will benefit but a few. 

However, the fact that railroads and street 
railways are established systems of transpor- 
tation should not blind commissions to the 
possibilities of progress. If railroads and 
street railways are obsolete, then commis- 
sions should not protect them, or at least not 
longer than necessary to make the change 
from them to other forms. Any other atti- 
tude would harness the public to the past. A 
change was made from stage coach and water 


transportation to rail. Perhaps it will be 
necessary to change from rail to some other 
form. But commissions must p cau- 
tiously, and not permit old systems to be 
supplanted by new only to find that the new 
cannot adequately perform what was demand- 
ed of the old. 

The important question is whether the new 
utility can supplant the old completely. To 
answer this several further questions can 
profitably be asked: 

Will the motor companies serve all the 
territory served by railroad or street rail- 
way? 

Will the motor carrier transport all classes 
of goods and persons? 

Will it operate at all seasons of the year 
and in all kinds of weather? 

Will its service be as rapid, as cheap, as 
comfortable, as efficient as the railroad? 

If these questions can be answered in the 
affirmative then commissions should allow it 
to supplant other carriers for the advantages 
listed above would swing the balance in its 
favor. At present the motor carrier is not 
prepared to supplant railroads. Since this is 
the case, for the present at least, its service 
should be supplementary to that of railroads, 
serving territory unserved by rail or serving 
territory inadequately served by rail. 

These considerations, of course, do not ap- 
ply to motor carriers and railroads only, but 
apply with equal force to all cases where new 
types of utilities are seeking to replace old. 
If new forms of transportation, of communi- 
cation, of lighting develop as they have in 
the past, commissions can direct, guide, regu- 
late the transition from the new to the old 
so that the public will not suffer the eco- 
nomic shocks and disasters it has suffered 
from such changes in the past. 


HE third reason for allowing the entrance 

of a utility into occupied territory is 
that competition in a few classes of utilities 
is desirable. For instance, this is the case 
with taxicabs. One commission has de- 
clared: 


“The taxicab business is one of the few 
which have been recognized, under regula- 
tory law, as offering in some instances ad- 
vantages to the public through the creation 
and maintenance of competition.” 7 


Competition among movers of household 
goods has been favored also and several have 
been allowed to enter the same field.8 These 
are enterprises which are very personal and 
patrons should be allowed a wide range of 
choice. It may be added that these are en- 
terprises which are readily adapted to busi- 
ness on a small scale; also enterprises in 
which competition will do but little damage 
to the using public, because there is little use- 
less duplication of equipment. 

—Forp P. HAL. 
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CrraTIONsS 


1 Pacific Gas & E. Co. v. Great Western 
Power Co. (Cal. 1921) P.U.R.1922B, 495. 

2Re Townsend (Colo. 1927) P.U.R.1928A, 
175; Re Steele (Cal. 1920) (anno.) P.U.R. 
1921C, 490; West Suburban Transp. Co. v. 
Chicago & W. T. R. Co. (1923) 309 Ill. 87, 
P.U.R.1923E, 150; Fornarotto v. Public Util- 
ity Comrs. (N. J. Sup. Ct. 1928) P.U.R. 
1929A, 360 


3 Pacific Gas & E. Co. v. Great Western 
Power Co. (Cal. 1921) P.U.R.1922B, 495; 
See Farmers Electric Power Co. v. Ault 
(Colo. 1920) P.U.R.1920D, 214. The most 
extreme case of this kind is Re Swan Creek 
Electric Co. (Idaho, 1915) P.U.R.1915F, 323, 
in which the commission granted a cer- 
tificate to a petition when the existing com- 
pany was not furnishing adequate service at 
the time of threatened competition, namely 
at the time a franchise was secured by the 
applicant. 

Re Clark (N. Y. 1920) P.U.R.1920D, 368; 
D4 McCommon (Wyo. 1925) P.U.R.1925E, 

0. 

5Re Troy Auto Car Co. (N. Y. 1916) 
P.U.R.1917A, 700; Re Demoney (N. Y. 1920) 
P.U.R.1920C, 402; Re Wedgwood (Utah, 
1921) P.U.R.1921D, 262; Re Streeper (Utah, 
1924) P.U.R.1925A, 284. 

6 Re Pearl (Nev. 1919) P.U.R.1919F, 299. 

7Re Penn Taxi Co. (Pa. 1925) P.U.R. 
1925E, 427. 

8 Re Consolidated Furniture Moving Corp. 
(Cal. 1924) P.U.R.1925A, 202. 
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QUESTION 


The common council of a city re- 
cently demanded an investigation of 
gas and electric rates on behalf of 
small consumers. The _ resolution 
stated that large consumers could 
usually take care of themselves but 
that small consumers were defenseless 
unless protected by public regulatory 


bodies. Just what is meant here by 
the term “‘small consumer?” 


ANSWER 

The term “small consumer” is rather an 
indefinite one, but the probability is that 
what was meant was the domestic consumer. 
Commercial consumers are usually regarded 
as large users and domestic consumers as 
small users. 

There seems to be two theories with refer- 
ence to the treatment of large and small 
consumers. One is that the rate to the small 
or domestic consumer should be as low as 
possible in order to encourage the greatest 
household use; that is to say that the inter- 
ests of domestic consumption should be em- 
phasized over those of commercial consump- 
tion. 

The other theory is that without extensive 
commercial consumption domestic rates 
would have to be very much higher than they 
are; that the domestic consumer really re- 
ceives more benefit,—although it may be 
indirect—from the encouragement rather 
than the discouragement of industry; that the 
encouragement of industry increases work 
and makes it easier for domestic consumers 
to pay for current for domestic use; and 
that it also tends to decrease domestic rates 
themselves. The advocates of this theory 
say that domestic rates amount to only a few 
cents a day for the average family anyway 
and that the saving of the very small amount 
possible under any theory of rate making 
for the domestic consumer would be very 
small and not at all to be compared with the 
saving of his job. 

Sometimes a distinction is made between 
large and small consumers of domestic serv- 
ice. The small consumer then would be 
regarded as the consumer attached to the 
service who used no service or who used 
less than enough to pay for the cost of carry- 
ing him. In such a case the large consum- 
ers would be those who use enough service 
to be regarded as paying customers. This 
distinction between large and small consum- 
ers comes up in discussion of the equity of 
the minimum or service charges or rate dif- 
ferential between various blocks of a rate 
schedule. 





Bus Substitution Does Not Mean Loss 
of Rail Franchise 


N granting a railway utility authority to substitute bus 

for rail service, the Connecticut commission inserted 
in its order a proviso by which the carrier would not 
suffer the loss of its franchise to operate over rails, not- 
withstanding the remote possibility of the restoration of 


such a type of service. 


Re Connecticut Company, 


Docket No. 5503. 
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The March of Events 





Alabama 


Legislature Probes Power 


A LEGISLATIVE investigation of electric utili- 
ties has been authorized, and a com- 
mittee comprising members of the senate and 
of the house has undertaken the task. The 
investigating committee has power to sub- 
poena records of the service commission and 


2 


the tax commission to get at the facts. 

The author of the bill inaugurating the in- 
vestigation charged that there was a dis- 
crepancy of $100,000,000 between the Ala- 
bama Power Company’s claimed valuation 
for rate-making purposes and the valuation 
it submits to the state tax commission for 
tax purposes, says the Alabama Journal. 


Connecticut 


Cabs Slash Rates While Rate 
Order Is Stayed 


PERATORS of taxicabs in the state have 

been waiting for the result of the ap- 
peal from the order of the commission fix- 
ing taxicab rates. Some of the companies 
have been operating under cut-rate schedules 
while the operation of the commission order 
is stayed under a decree of the court. 

The announcement of a new rate for the 
Yellow Cab Companies in Bridgeport, says 
the Bridgeport Telegram, has been consid- 
ered as a declaration of war upon the Star 


e 


Taxi. The president of this company has 
declared that the rates of his firm would be 
changed so that they would be the lowest 
in the city. 

The commission order fixed rates at 20 
cents for the first mile and 10 cents for 
each additional third of a mile. The Yel- 
low Cab rates were fixed at 15 cents for the 
first quarter mile and 5 cents for each addi- 
tional quarter mile with no charge for extra 
passengers. The Telegram states that the 
Star Taxi has been charging 15 cents for the 
first two fifths of a mile and 5 cents for 
every additional fifth mile with no charge for 
extra passengers. 


Distri@&t of Columbia 


Additional Charge on Hand 
Phone to Be Eliminated 


HE Chesapeake & Potomac Telephone 

Company, according to the Washington 
Post, has submitted to the commission a 
plan which will enable the users of the hand 
telephone to terminate the 25-cent extra 
jaa charge at the end of a year and a 
alf. 

Under the new schedule, which would be- 
come effective May Ist, the extra charge 
would be assessed only until $4.50 is col- 
lected during a period of continuous service. 
A subscriber may, however, make a cash 
payment of $4 in lieu of the monthly pay- 
ments, and thereafter pay only the same fee 
as for the desk set. The Post adds: 

“Subscribers who have used hand sets since 
June 30, 1930, or before, will be credited with 
$2.50 payments on the hand phone, and by 
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paying an additional $1.50 they may end 
their extra payments, as the transaction will 
be considered upon a cash basis, according 
to a statement issued by Hanse Hamilton, 
general manager. 

“The providing of hand sets involves sev- 
eral factors which have an important bearing 
on the company’s operations, Mr. Hamilton 
stated. The initial cost is about twice that 
of the desk set and the maintenance charges 
are substantially higher. 

“Furthermore, the rapid installation of a 
large number of hand sets would involve 
considerable loss because of the retirement 
of desk-set equipment before it had lived its 
useful life. While the hand set is more con- 
venient it does not give any better service 
than the desk set. 

“Adjustment in the hand-set rates follows 
the issuance of an ultimatum to the telephone 
company to explain why the extra charge 
should be retained when some of the hand 
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phones have been in service for three years. 
In answer to this inquiry the company sub- 
mitted a mass of statistics to show that the 
hand set costs much more to manufacture 
and slightly more to maintain. 

“The commission, upon receipt of these 
figures, replied that they did not present suf- 
ficient reason to continue the extra charge 
indefinitely.” 


> 


Court Battle over Power Rates 
Is Forecast 


HE refusal by the Potomac Electric 

Power Company to enter into any com- 
promise with the commission in regard to 
rates is seen by the newspapers as an indi- 
cation that a court battle for a reduction of 
Washington’ s electric rate is inevitable. The 
commission claims that under the present sys- 
tem rates are excessive. 

The commission has received a letter from 
Vice President S. Russell Bowen, of the util- 
ity, stating that the board of directors has 
pointed out that the gross and net earnings 
of the company during January and Febru- 
ary suffered considerable reductions over 
those returns for the same months in 1930. 
Other reasons are also given why the com- 
pany believed that it should not accede to a 
suggested modification of the consent decree 


e 
Georgia 


Equal Rates Asked in Crisp 
County Rate Battle 


HE Georgia Power Company has asked 

the commission to permit it to put into 
effect the same rates charged by the Crisp 
county electric plant. This was a further 
step in the battle which has been waged be- 
beg the power utility and the county-owned 
plant 

The county some time ago erected a hydro- 
electric plant to run in competition with the 
electric utility. When this was put into serv- 
ice last year, rates were announced 25 per 
cent below the rates of the Georgia Power 
Company in that territory. As a counter 
attack upon the rate cutting by the county 
plant, the power company announced a rate 
schedule 35 per cent below the rates of the 
county plant. 

Then followed an order by the Georgia 
commission requiring the utility to show 
cause why the low rate schedule in effect in 
Crisp county should not be applied all over 
the state. This order was resisted in the 
courts, but it was held that until the com- 
mission had taken some definite action no 


reducing its basic rate of return from 73 per 
cent to 62 per cent with a sliding scale - 
reductions to take care of excess earnings. 
The Washington Star says: 

“The resolution sets out that the agree- 
ment contained in the consent decree was 
entered into in good faith by the parties con- 
cerned for valuable consideration, and that 
it is a profit-sharing instrumentality advan- 
tageous to the company and the public alike. 
The company sets out the fact that the maxi- 
mum electric rates here are the lowest in all 
cities with 150,000 population or more, and 
taking this into consideration it is denied 
that the corporation’s return has been exces- 
sive.’ 

The commission prior to the suggestion of 
a compromise had drawn up a petition to 
equity court asking for modification of the 
decree in such a way as to decrease the maxi- 
mum allowable to the company. The com- 
mission could file this petition, or set new 
rates independent of the present decree, or 
order a valuation of the utility property. 
Either of the latter two courses, says the 
Star, was preferred by People’s Counsel 
Richmond B. Keech because, if the company 
objected to either, it would have the burden 
of establishing a case for relief by taking 
the matter to court. But, this paper con- 
tinues, the commission was thought to lean 
to the former method, and the petition might 
be filed. 


injunction should be issued to restrain its 
proceedings. 
e 


Old Gas Rates Go into Effect 
under Temporary Order 


STATUTORY court of three Federal judges 

has temporarily enjoined the public 
service commission from enforcing a new 
gas rate schedule, including a service charge, 
against the Georgia Public Utilities Com- 
pany. The rates in effect prior to the com- 
mission’s decision in February, 1930, will pre- 
vail during hearings by I. S. Hopkins of 
Atlanta, who has been named master to in- 
vestigate. 

The court, in granting the injunction, or- 
dered the utility to post a $30,000 bond to 
assure reimbursement of consumers, if, in 
final disposition of the case, they are found 
to have paid too much under the temporary 
rates. 

The injunction was sought on the ground 
that the rates established by the commission 
permitted such a low rate of return upon the 
fair value as to be confiscatory. 
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Illinois 


Transit Reorganization Plan 
Completed 


HE completion of the financial reorgani- 

zation setup of Chicago’s transit lines 
under the new traction ordinance, providing 
a new unified system, has been declared 
operative by Halsey, Stuart & Company, re- 
organization managers, says the Chicago 
Daily News, which adds: 

“Indorsed by the holders of approximately 
$175,000,000 of traction securities, the plan 
marks the final step, subject to approval by 
the Federal court, in the reorganization of 
the local elevated and street car lines into 
the Chicago Local Transportation Company. 

“Attorneys have been working for several 
weeks drafting the various papers and docu- 
ments and these will be presented immediate- 
ly to Federal Judge James H. Wilkerson 
for his consideration and final approval, Hal- 
sey, Stuart & Company announced today. 
The court action is made necessary by rea- 
son of the fact that the properties of the 
Chicago Surface Lines are now being operat- 
ed by receivers appointed by the court. 

“If the court approves the sale of the prop- 
erties to the Chicago Local Transportation 
Company the new organization then will be 


e 


in a position to accept the traction ordinance 
and to start unified operation immediately 
of the lines and properties of the surface 
and elevated lines. Under the ordinance the 
operation of surface and elevated lines will 
be consolidated, augmented by subways 
through the central business district and 
supplemented by feeder busses in the out- 
lying territory. Universal transfers also are 
to be inaugurated.” 


* 


Boycott of Telephone Service 
Is Threatened 


A PARTIAL boycott of the Allied Telephone 
Company has been threatened because 
of higher rates authorized by the commis- 
sion. Petitions have been circulated in La- 
Salle to obtain signatures of persons who 
will refuse service unless the old rates are 
kept in effect. 

Subscribers contend, says the LaSalle 
Post-Tribune, that they cannot afford to pay 
the increase in rates and while willing 
enough to continue to pay the old rate, they 
will do without the service rather than meet 
the increase. 


Indiana 


City Seeks to Halt 10-cent Fare 
in Gary 


HE city of Gary has filed suit in the East 

Chicago superior court to vacate the 
order of the commission permitting the Gary 
Railways to increase street car fares from 
8 to 10 cents. 

Complaint is made that the order is “un- 
reasonable, unfair, and discriminatory” to 
residents of Gary. It charges that the com- 
mission ignored the appraisal of its own en- 
gineer in fixing the valuation of the prop- 


erties for rate making. An attack is also 
made upon the action of the commission in 
allowing the railway company $500,000 as 
going value, on the ground that a monopoly 
is not entitled to include good will or going 
value in valuation. 

The complaint is also made that street car 
riders in Gary are discriminated against be- 
cause the utility was permitted to include 
other lines which are alleged to be unprofit- 
able. Another contention is that the order 
took into consideration the value of leased 
lines which the company operates but does 
not own. 


Maryland 


complete jurisdiction over the operation of 


Legislators Give Commission 
Broader Powers 


HE house on April 2nd passed a meas- 
ure giving the public service commission 


taxicabs in Baltimore. Provision is made in 
the bill for the requirement of liability in- 
surance. 

The commission for several months has 
been seeking to force the Sun Taxicab Com- 
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pany to take out public liability insurance or 
maintain an indemnity reserve fund, but the 
courts have decided that the commission did 
not have authority to make such require- 


ments. 

Harold E. West, chairman of the commis- 
sion, according to the Baltimore Sun, has 
stated that soon after the bill becomes law 
the commission would issue rules for the 
operation of taxicabs, which probably would 
include the following provisions : 

“Meters will be required on all cabs. 

“Drivers must be owners of the machines 
or employees ot the owning company. 

“Drivers must be registered. 

“Drivers must secure permits from the 
commission, a separate permit for each cab.” 


e 


A controversy developed in the legislature 
over the question of requiring taxicab meters. 
Many of the independent operators, it was 
said, could not afford meters, and one of the 
legislators is quoted as saying that he failed 
to see why a taxi meter should affect the 
safe operation of taxicabs, and he failed to 
see why what is in effect a tariff should be 
placed on independent operators and small 
companies. 

An amendment to the bill, which was sent 
back to the senate for concurrence, excludes 
taxicabs operating in the counties from juris- 
diction by the commission. The original act 
provided that incorporated towns of more 
than 50,000 population could be included 
under jurisdiction on written application. 


Massachusetts 


Towns Complain of Street 
Lighting Rates 


ECENTLY the Worcester Suburban Elec- 
tric Company announced new street 
lighting rate schedules which would result in 
certain decreases. A protest was made by 
nine Worcester county towns which con- 


tended that the company should present an- 
other offer that would be more in proportion 
to what it had been taking in dividends. 

The department of public utilities on 
March 30th held up the new schedules for a 
period of thirty days in order to give the 
selectmen an opportunity to determine how 
great the savings would be. A hearing was 
ordered. 
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Michigan 
sion who made his campaign on a municipal 
ownership platform. 


A committee of one hundred representa- 
tive citizens carried on the opposition to 


Vote against Municipal 
Ownership 


HE voters of Bay City at the recent elec- 
tion repudiated a proposal to build and 
operate a municipal electric plant. They also 
defeated a candidate for the city commis- 


municipal ownership. They organized and 
financed an educational campaign based, ac- 
cording to reports, upon “repudiation of 
radical theories and doctrines.” 
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Minnesota 


St. Paul Council Gives Opinion 
on Proposed Bills 


| ener of a group of bills pending 
before the state legislature has been given 
by the city administration of St. Paul while 
other bills have been condemned, according 
to the St. Paul Pioneer-Press. 

The city officials approved bills providing 
for removal from the state railroad and 


warehouse commission of powers in grade 
crossing matters; a valuation of all telephone 
properties in Minnesota to establish a rate- 
making basis; authorization of the city coun- 
cil to insure city employees operating city 
automobiles against damage by reason of the 
operation of such cars. On the other hand, 
they condemned a bill which would place 
electric light and power companies under the 
jurisdiction of the state regulatory commis- 
sion. 
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New Jersey 


Consolidation of Train Service 
Is Planned 


A PROPOSAL to consolidate Pennsylvania and 

Reading train service throughout south- 
ern New Jersey, says the Philadelphia Public 
Ledger, is being considered by the New Jer- 
sey Commission. This program is linked 
with plans for building a high-speed transit 
line across Delaware river bridge and eventu- 
ally a tunnel between Philadelphia and Cam- 
den. The Public Ledger adds: 

“The proposal, of far-reaching importance 
to the railroads and the communities they 
serve, is known to have the sympathetic sup- 
port of the railroad companies. The scope 
of the inquiry, directed by the legislature, 
and which led to the plan, has been made 
wide enough so that it covers all railroad 
services—seashore as well as suburban—in 
all counties below Trenton. at te 

“Railroad officials have discussed consoli- 
dation proposals for some years. With con- 
sistent losses the railway lines, particularly 
local routes near Camden, have been suffer- 


ing severely in recent years and the com- 
panies have been forced to curtailments in 
some directions that have been a serious 
detriment to some localities. 

“A move for consolidation several years 
ago came to nothing because of several inter- 
fering factors, but since then the railroads, 
having tried lower rates and special tickets 
of various kinds without making any im- 
portant gains, are understood to be definitely 
in favor of consolidation. 

“When the ‘four-party’ consolidation pro- 
posal for the main railway systems of the 
East was announced last January it developed 
that the Pennsylvania and Baltimore and 
Ohio officials were in accord on a consolida- 
tion plan for southern New Jersey—the four- 

arty plan including the incorporation of the 

eading-Central of New Jersey system into 
the Baltimore and Ohio. 

“Tt is now said that the Reading officials, 
in any event, are likely to favor a satisfactory 
consolidation plan in southern New Jersey, 
a point of importance, considering that the 
larger ‘four-party’ consolidation plan may 
require some years to put through.” 
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New 


Metropolis Plans Higher Rates 
for Water 


A= has been made by Con- 
troller Charles W. Berry of New York 
city that a special committee of which he is 
chairman has decided that a 20 per cent in- 
crease in city water rates is necessary to 
pay the cost of tapping the Delaware river 
for additional city water. A summary of the 
findings of the committee was sent to civic 
organizations with a request for helpful 
criticisms and suggestions. 

A change has also been considered by the 
committee relating to privately owned build- 
ings now exempted from water rates. The 
committee proposes that all such buildings 
except churches be required to install water 
meters at their own expense as a check 
against waste of water. Installation of me- 
ters in all city-owned buildings and the 
possible extension of this system to existing 
public buildings is also recommended. 

Property owners, already burdened heavily 
with assessments and taxes, according to a 
statement by the president of the Real Estate 
Board of New York, would be subjected to 
further hardship if the proposed increase 
is approved by the board of estimate. He 
said that the question is not whether such 


Y ork 


an increased water rate is proper but the 
question is rather, how much longer can the 
property owner keep from falling beneath 
the load that is being put upon him from time 
to time. 


* 


Who Should Pay for Multiple 
Dwelling Installation? 


Tz question whether the consumer or 
the electric utility should be burdened 
by multiple dwelling installation has been 
raised before the public service commission. 
The Brooklyn Edison Company offered testi- 
mony on March 25th to support its conten- 
tion that the customer should pay. Brook- 
lyn electrical contractors instituted the pro- 
ceedings against the company. 

The proceedings involved particularly a 
refusal by the utility to install service equip- 
ment at premises in Brooklyn. John C. 
Parker, vice president of the Edison Com- 
pany, testified that the cost of this installa- 
tion otherwise would be charged to overhead 
expenses and the general consumer would 
bear the cost. Under amended rules of the 
company adopted in 1929, the cost of such 
installation made within the property lines 
of a multiple dwelling, should be paid by the 
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tenant to whom electric service is supplied. 

The Electrical Club of Brooklyn con- 
tended that the installation paid by one ten- 
ant served all other tenants in the house. 
On this account it urges that the utility 
should pay for the installation. 

A refrigerator contractor testified that the 
ruling of the utility had seriously affected his 
business. He said in many cases the cost of 
installation was as high as $100 for a refrig- 
erator, and that the wiring and meter boards 
involved served all tenants in the building. 


omy 
Refund under Optional Rate 
Schedules Is Asked 


A REFUND for alleged overpayment for gas 
is asked by A. J. Hamilton of Bright- 
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waters, Long Island, against the Long Island 
Lighting Company in proceedings instituted 
before the public service commission, says 
the New York Times, which informs us: 

“Mr. Hamilton, vice president of the Gen- 
eral Outdoor Advertising Company, charged 
he had overpaid on gas supplied to him by 
the Long Island Lighting Company since 
November 18, 1928, when the company had 
instituted a voluntary change in rate, of 
which he failed to take advantage. 

“Counsel for the lighting company said 
the company employed a dual set of rates, 
one standard and the other on an option 
basis. Public announcement of the change, 
it was added, had been made in Suffolk coun- 
ty newspapers, with the statement that a 
consumer was entitled to the optional rates 
only when he made application to be placed 
on that basis.” 


Oregon 


Rate Investigations Ordered 


+ M. Thomas, public utilities commis- 
® sioner, has ordered the Pacific Tele- 
phone & Telegraph Company to appear be- 
fore him for a formal investigation of rates, 
rules, tolls, charges, regulations, methods, 
practices, and services of the company. 

Notification was also sent to the North- 
western Electric Company that it must place 
in the commissioner’s hands by May Ist in- 
formation regarding its rates, charges, and 
services. The Portland Journal states that 
investigation of this company started back 
in 1928 but the company was granted addi- 
tional time, which was up June 7, 1929. 

An investigation has also been ordered 
into the charges and practices of the Moun- 
tain States Power Company. This company 
operates extensively in the central Willamette 
valley and in the Pacific coast counties of 
the state. 

Previous hearings in connection with the 


rates of the Pacific Telephone & Telegraph 
Company were held in 1923 when the public 
service commission issued an order fixing 
rates based on the property valuations of the 
corporation for the year 191 

Formal investigation of the rates, charges, 
and practices of the California-Oregon 
Power Company has also been ordered. Like- 
wise the Eastern Oregon Light & Power 
Company has been ordered to submit its 
rates, charges, rules, and regulations for in- 
vestigation by the commission. 

Investigation into street railway fares and 
electric rates generally in the city of Port- 
land, according to the Portland Journal, was 
to be resumed. The street railway case was 
brought before the commission in April, 
1929, when the then Portland Electric Power 
Company filed its tariff providing for a 10- 
cent fare, which after two suspensions was 
permitted finally to become effective. The 
case, it is said, was never closed on the com- 
mission’s docket. 


e 
Pennsylvania 


Public Confidence in Utilities 
Necessary to Welfare 


RESIDENT John E. Zimmermann of the 

United Gas Improvement Company, in 
the company’s annual report, makes the state- 
ment that in the best interests of the public 
and of their stockholders, public utilities 
must be fairly and effectively regulated so as 
to command the full confidence of the pub- 


lic. The utilities, he said, should welcome 
constructive criticism, but, on the other hand, 
they are naturally called upon to combat such 
criticism as is manifestly unfair or is made 
by those endeavoring to prejudice the pub- 
lic unjustly or to try to establish a political 
issue. He has laid down the following five 
cardinal points: 

“1. Effective state regulation. 

“2. Rates should be constantly adjusted so 
as to yield only a fair and reasonable return 
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on the value of the property devoted to the 
public use. 

“3, Publicity in the financial affairs of a 
public utility inspires confidence on the part 
of the stockholder and the public. 

“4. Holding companies are essential to the 
expansion and development of public utilities 
and must not be used to exploit either the 
consumers or the operating company. 

“S. Government should not compete with 
any of its citizens in any field of business.” 


> 


Owner Objects to Separate 
Water Meters 


Te Scranton-Spring Brook Water Serv- 
ice Company, which has been the center 
of a storm over rates for several months, 
now faces a new attack by reason of 
its insistence that separate water service 
pipes and meters shall be installed in build- 


, company would care for the meters. 


ings where more than one family dwell. 

The company, according to the Sennten 
Times, notified the owner of a four-family 
flat that he must bear the cost of running 
the pipe lines as far as the curb line in addi- 
tion to meeting the bills for installing piping 
from the meters into each flat. The main- 
tenance expense of the four pipe lines must 
also be borne by the property owner, accord- 
ing to word received from the company. — 

or- 
merly the entire building was served by a 
single meter. 

Complaint was made at the city hall in 
Scranton, but the property owner was in- 
formed that the city was powerless to aid 
him, and that there was nothing to prevent 
the company from insisting upon the separate 
installation. The plumbing inspector said 
that he had received a number of complaints 
to the effect that persons constructing new 
double houses were being forced to have 
separate meters installed. 


Rhode Island 


Newport Water Rates Are 
Termed Excessive 


HE Jamestown town council has peti- 

tioned the public utilities commission for 

an investigation of the rates of the Newport 

Water Company with the view of bringing 

about a downward revision, says the Provi- 
dence News-Tribune. 

Residents have also protested against the 
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requirement of the company that all water 
bills be paid in advance on June Ist of each 
year. Water has been shut off, it is said, 
because of the inability of some of the resi- 
dents to make the payment within the time 
allotted by the company. 

The commission is asked to order the 
water company to send monthly bills for the 
amount of water used, and also that meters 
be installed in the homes so that the amount 
used by each home can be measured. 


‘Tennessee 


Trolley Bus Not a Street Car 


TROLLEY bus line is not a railway and, 

therefore, an easement granted to the 
Knoxville Power and Light Company for 
railway purposes did not hold when the 
trackless trolley was substituted, it has been 
held by Chancellor Robert M. Jones, accord- 
ing to the Knoxville Sentinel. 

The chancellor sustained the argument of 
an owner of land used for a loop at the end 
of a bus line. The owner asserted that the 
company had no right to an easement across 
his land which had been granted to them for 
“railway purposes.” 

The easement was obtained when tracks 
were laid for the street car line, and when 
the change to busses was made the company 
took up the tracks and substituted a road 


bed. The abandonment of the rails was de- 
clared to be a forfeiture of the easement. 


¥ 
Commission Repels Attack 


HE state railroad and public utilities 

commission has issued a declaration that 
it has no jurisdiction over the sale of se- 
curities of the Southern Cities Utilities Com- 
pany in Tennessee. This was to refute 
certain implications that the commission 
failed to protect the public interests in con- 
nection with the sale, it is said. 

The declaration was addressed to a legis- 
lative investigating committee and was called 
forth by a joint resolution recommending 
that the affairs of the commission be inves- 
tigated. Says the Nashville Tennessean: 
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“The commission declared that since the 
Southern Cities Utilities Company is not an 
operating company in Tennessee and owns 
no property in this state, its members were 
powerless to regulate or forbid the sale of 
securities by the company.” : 

The commission stated that it was justly 
proud of the fact that no investor in Ten- 
nessee has ever lost one dollar through the 
purchase of stocks or bonds issued and sold 
by authority of the commission by any 
operating utility within the state of Ten- 
nessee. 

The commission pointed out that regula- 
tion of the sale of securities of holding com- 
panies doing interstate business is a_ matter 
which must be controlled by the National 
Congress and not by the state, and the com- 
mission is on record as having urged such 
regulation repeatedly. : 

Turning to the matter of rates permitted 
to be charged by various utilities, it is pointed 
out that such decisions are made after care- 
ful investigation, with the use of skilled en- 
gineers, auditors, and legal counsel, and with 
due regard being given to the viewpoint of 
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the United States Supreme Court respecting 
the fixing of rates for utility service upon a 
reasonable return to the concern involved. 
Following this course, the commission has 
avoided long litigation and prevented en- 
croachment by the utilities upon the limita- 
tions of the courts, state and Federal. 

The statement concluded with the remark 
that the members of the commission could 
have played the roll of demagogues and 
sought and secured the applause of the un- 
thinking by establishing rates so low that 
they would not have resulted in a fair and 
reasonable return on the actual value of the 
property employed in public service, but such 
a policy would not have resulted ultimately 
in lower rates for the public, but in higher 
rates. The Supreme Court of the United 
States would not have permitted such rates 
to stand. The state would have been in- 
volved in a multiplicity of long drawn-out 
costly and fruitless litigation. Confusion 
would have been produced, capital would 
have been frightened from the borders of the 
state, foreign capital would not have come to 
Tennessee seeking investments. 
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Washington 


County Residents Start Power 
District Movement 


A= to form a power district, 
under legislation passed last year, got 
under way at a meeting of two hundred 
residents from all parts of Spokane county 
early in April, says the Spokane Spokesman 
Review. Senator C. C. Dill and others con- 
demned the private power companies for 
charging “unjust rates and failing to give 
adequate service.” The consensus of opinion 
was that action should be taken to place 
power district propositions on the ballot at 
the general election in 1932. 

In reply to a question whether the resi- 
dents would have to pledge their land in any 
way if power districts were organized, John 


Haney, master of Spokane County Pomona 
Grange, said that taxes would be secured by 
the property, but utility bonds would be paid 
out of revenue. He said that the district 
must follow precinct lines and a district 
would be formed by the vote of a majority 
in the district. 

One of the speakers declared that the 
power district should be organized in a big 
way and proceed to build an enormous 
hydroelectric plant, preferably in the Colum- 
bia river at Grand Coulee, to generate 
2,000,000 horsepower and supply water for 
irrigating the Columbia Basin irrigation 
project. He said he would “issue $500,000,000 
of bonds and sell them to Henry Ford.” He 
declared that Russia is “going way ahead of 
us, and they are putting in power for the 
people.” 


2 
West Virginia 


Test Case on Refusal to Pay 
Higher Rates Is Planned 


yy officials objecting to the higher rates 
in effect following an order by the com- 
mission authorizing an 


increase for the 
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United Fuel Gas Company have planned to 
test the rates in a lower court action, not- 
withstanding the pending proceedings for re- 
view of the commission order in the supreme 
court. 

Under a plan mentioned in the Charleston 
Mail a consumer might offer to pay his gas 














bill to the United Fuel Gas Company under 
the former rate. If the company refuses to 
accept payment, the consumer could apply 
to a circuit court either for a writ of man- 
damus to compel acceptance of payment on 
the lower basis, or for a writ of injunction 
to prevent the company from cutting off 
service for nonpayment. 

The supreme court during the latter part 
of March upheld rates fixed by the commis- 
sion to be charged pending further proceed- 
ings. Appeal to the court had been made 
upon the ground that a court order setting 
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aside new rates and a valuation upon which 
they were based should have restored the 
rates effective prior to the company’s appli- 


cation for a rate increase. The gas com- 
pany contended that the decision continued 
temporary rates in effect. The commission 
sustained this view. 

The Huntington city commission, accord- 
ing to the Charleston Gazette, has instructed 
the city auditor to refuse to pay the higher 
rates and will proceed to defend its position 
in the circuit court. Charleston was consid- 
ering similar action. 


e 
Wisconsin 


Bill Is Aimed at Holding 
Company Control 


RECENT bill introduced in the Wisconsin 
legislature by Senator Thomas Duncan 
provides for control of public utility hold- 
ing companies and otherwise strengthens the 
jurisdiction of the state railroad commission. 
The measure, according to its sponsor, is 
“a drastic measure intended to give the com- 
mission power to aggressively represent the 
public interest and to protect the people of 
Wisconsin against the increasing centraliza- 
tion of control of their public services from 
Chicago and New York.” The United 
States Daily says concerning this proposal: 
“Among its other provisions, Senator Dun- 


can said, the bill would enable the state com- 
mission to prevent the installation of ‘ex- 
pensive so-called improvements such as dial 
telephone service whenever they (public utili- 
ties) think that by such installation they can 
build up their property, and be entitled to 
increases in rates.’ 

Directors of public utility companies under 
this measure must be residents of the state. 
Another provision prevents utilities from 
paying dividends on common stock (ordi- 
narily held by controlling corporations) if 
the value of the company’s assets is less than 
the liabilities. Furthermore, the commission 
may prevent the payment of dividends to 
holding companies if the companies are not 
setting up an adequate amount for deprecia- 
tion. 


z 
Canada 


Gas Companies Fight 
for Territory 


GAS war seems to have been started in 
the Province of Ontario. One of the 
indications was a cut in rates at Hamilton 
by the Dominion Gas Company from 75 cents 
to 25 cents per thousand cubic feet. 
Honorable Charles McCrea, minister of 
mines, says the Toronto Star, has been urged 
by Austin B. Smith, M. PP, to instigate a 
full inquiry by George Henderson, K.C., gas 
referee, into the operations of all gas com- 
panies. Mr. Smith took the position that 


the consumer would be the inevitable loser 
in the war between the utilities, and that 
either the company was enjoying excessive 
profits or was operating from huge reserves. 
The Dominion Company competes with the 
Union Company, whi 

took over the United. 


ich several years ago 
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Applications have been made by the Do- 
minion Natural Gas Company for franchises 
in London and Windsor but, says 
Morse, president of the Union’ Natural Gas 
Company of Canada, which controls the ci ty 
gas of London, these applications “don’t 
mean anything.” 

Mr. Morse went on to say, according to the 
Star, that the other company is “fighting a 
losing battle” in Hamilton and now are “try- 
ing to bluff” the Union Company. He con- 
tinued : 

“We will battle them to a finish and pres- 
ent indications are that we will be on top 
when that comes. We know the Dominion 
hasn’t got the gas to supply any new mar- 
kets. These applications in London and 
Windsor are just calculated to embarrass 
us.’ 

He declared further that the real question 
at issue is whether American capital shall 
obtain control of the market. 











The Latest Utility Rulings 





A Utility May Not Protect One Patron from 
Competition by Another 


UBLIC service commissions, in the 
} gaa of their regulatory powers 
over public utilities, are occasionally 
called upon to decide matters that di- 
rectly affect the economic status of va- 
rious nonutility companies. For in- 
stance, it has been the practice of some 
of the state commissions to adjust in- 
trastate rail rates so as not to give ship- 
pers in one community an unfair com- 
mercial advantage over shippers in an- 
other community. In West Virginia, a 
statute requires the commission of that 
state to consider the effect which a pro- 
posed hydroelectric development would 
have upon established industries of the 
state, such as coal mining, and upon eco- 
nomic conditions in the state generally 
before approving of such a project. 

A public utility itself, however, will 
not be permitted to exercise such dis- 
cretion even though it may ultimately 
redound to its own benefit. Such is the 
important point to be obtained from a 
recent decision of the Nebraska com- 
mission sustaining a complaint by a 
farmers’ codperative grain association 
against a railroad for refusing to permit 
the former to use a moveable automatic 
device known as a “blower loader” in 
transferring grain directly from the 


farmers’ wagons or trucks to rail cars. 

It seems that the rail carrier had de- 
cided upon a policy of permitting one 
individual farmer grain shipper to use 
such a device, which appears to be much 
more safe and efficient than the old slow 
and laborious task of scooping the grain 
into cars by hand; but it refused to per- 
mit an association of farmers to use the 
same instrument. The reason for this, 
according to the carrier’s witness, was 
to protect the business of the grain ele- 
vator operators who had been located 
on the carrier’s line for many years. 

Now it may be true, as the carrier’s 
witness explained, that the utility was 
only trying to protect its own business 
by encouraging a class of more perma- 
nent and substantial consumers, rather 
than a flexible and transient group. 
Yet, such a discrimination against the 
farmers’ association is not permitted by 
law. The Nebraska commission held 
that the carrier’s refusal to the associa- 
tion was unjustly discriminatory, and 
ordered that the use of the loading de- 
vice should henceforth be permitted. 
Farmers Codperative Grain Association 
zv’. Chicago, Burlington & Quincy Rail- 
— Co. (Neb.) Formal Complaint No. 
674. 


The Federal Power Commission Hands Down Its First Orders 


HE Federal Power Commission has 

handed down on March 31st and 
April 3rd, respectively, the first two or- 
ders since its complete and much dis- 
cussed reorganization in January of this 
year. The March 31st order had to do 
with a dam proposed by the Arkansas- 
Missouri Power Company on _ the 
Spring river in Arkansas near the Mis- 


souri line. The commission decided, 
since this river was not navigable and 
did not affect the interests of foreign 
or interstate commerce, or public lands, 
that the project did not fall within its 
jurisdiction. The April 3rd order, how- 
ever, denied the application of the Ap- 
palachian Power Company to proceed 
under a so-called “minor part license” 
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with the development of the New river 
in Pulaski county, Virginia. The kind 
of a license which is granted in the case 
of developments on “non-navigable” 
streams would relieve the company 
from further supervision as to rates, 
securities, valuation, and so forth, and 
leave to the commission only very nomi- 
nal power. The commission based its 
decision on the fact that the New river 
is the principal tributary of the Kana- 
wha river which is used in interstate 


and foreign commerce, and which in 
turn is one of the chief tributaries of 
the Ohio river. The commission said, 
however, that the ultimate determina- 
tion of whether rivers are navigable or 
non-navigable must be left to the courts, 
and that its own decision on that point 
would not bind the courts. The power 
company was tendered a standard form 
license. Re Appalachian Electric Pow- 
3 Co. (Fed. Pwr. Com.) Project No. 
39. 
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The New York Commission Cuts Utica Electric Rates 


OLLOWING an electric investigation, 

the New York commission has or- 
dered a reduction of electric rates in 
Utica and surrounding territory. The 
memorandum was written by Commis- 
sioner Neal Brewster who heard the 
case, and conferred in by Commissioner 
Burritt. Chairman Maltbie and Com- 
missioner Van Namee filed separate re- 
ports but both concurred in the final 
result. The majority report fixed the 
company’s fair value of property useful 
in public service as of December 31, 
1928, at $19,789,267, of which $13,810,- 
978 was allocated to the Utica rate dis- 
trict. The rate base was made up of the 
physical value of $18,776,534, working 
capital of $572,733, and going concern 
value of $500,000. The company had 
claimed a total rate value of $28,381,- 
423. The difference was made up by 
the reduction in a valuation of physical 
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property, a cut in the claimed value of 
water rights, and a ruling that one third 
of a steam plant known as the Harbor 
Point plant was not useful in public 
service. Working capital and going 
concern value were also reduced, while 
depreciation allowance was increased. 
The majority report allowed a return of 
7 per cent. Commissioner Van Namee 
disagreed with the 7 per cent return and 
stated that 8 per cent might well have 
been allowed as claimed by the com- 
pany, but that at least 74 per cent 
should have been allowed in order to 
attract capital. Chairman Maltbie, on 
the other hand, stated that 7 per cent 
was the most that should be allowed, 
and that the amount of the reduction 
in the rates of the utility was the very 
minimum that should be made. Re 
Utica Gas & Electric Co. (N. Y.) Case 
No. 5070. 


Composite Allowance for Depreciation and Depletion 


4 ye Indiana commission has ap- 
proved the petition of the Rush- 
ville Natural Gas Company and the 
Central Fuel Company, both serving 
natural gas in Rushville, for authority 
to increase rates. The new rates are 
calculated to yield a return of approxi- 
mately 7 per cent on the fair value of 
both utility properties. In dealing with 
the property appraisal of the Rushville 


Natural Gas Company, the commission 
decided that an allowance of 6.75 per 
cent of the book value of the property 
and plant was too high for deprecia- 
tion, and too low for depletion, but rea- 
sonable as an allowance for a composite 
figure for both depreciation and deple- 
tion. The commission in this case also 
received in evidence a petition signed by 
several hundred citizens against the 
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proposed rate increase. The commis- 
sion stated, however, that it was fully 
aware that such cases must be decided 
according to evidence, and not upon the 































PETITION of the Kouts Water 

Company for approval by the In- 
diana commission of a lease of water- 
works, which it proposed to build, to 
the town of Kouts under the terms of a 
contract for which there had been no 
competitive bidding was denied. The 
commission pointed out that the cost of 
the proposed construction was not suf- 
ficiently ascertained, and that there was 
doubt as to the desire of the majority 
of the residents for the waterworks 
service, and their ability to pay taxes 


HE District of Columbia Public 

Utilities Commission, after a study 
of the methods employed for account- 
ing of the purchase, sale, and installa- 
tion of appliances and other merchan- 
dise by gas companies under the Uni- 
form Classification of Accounts, previ- 
ously adopted by District commission 
upon recommendation of the National 
Association of Railroad and Utilities 
Commissioners, has determined that the 
cost of handling, displaying, and mar- 


7 Nebraska commission has 
modified the application of the 
Nebraska Continental Telephone Com- 
pany for authority to issue $411,400 
aggregate par value of common stock 
so that the company will be permitted 
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basis of such a petition by the citizens. 
Re Rushville Natural Gas Co. et al. 
(Ind.) Causes 10172, 10173, 10294, 
10295. 


e 


The Leasing of Privately Owned Waterworks 
Not Yet Constructed Is Refused 


for the same. Another petition of the 
same company for authority to issue 
securities to finance the construction of 
the proposed waterworks was denied, in 
view of the fact that the petitioning 
corporation was not a utility and had 
not been so declared by the commis- 
sion; and further that it was not serv- 
ing the public and that it was not pre- 
pared to do so at the time of the filing 
of the petition by the company. Re 
Kouts Water Co. Inc. (Ind.) Nos. 
10135, 10136. 


e 


Washington Gas Companies Must Segregate 
Merchandising Accounts 


keting such commodities should not be 
borne by the consumers as a whole, nor 
taken into consideration in arriving at 
any rate base. Such companies were 
accordingly ordered by the commission 
to keep merchandising accounts abso- 
lutely separate and apart from any op- 
erating revenue or expense or other ac- 
counts that might be used in rate-mak- 
ing proceedings. Re Accounting For 
Gas Companies (D. C.) P. U. C. No. 
1005/2, Order No. 900. 


7 


Present Fair Value Is Used As a Basis for 
Authorizing Telephone Securities 


to issue only $310,000 par value of such 
stock. The commission used present 
fair value rather than book value as a 
basis for authority to issue the securi- 
ties. No allowance was made for go- 
ing concern value in estimating the ap- 




















praisal value for purposes of issuing se- 
curities, but an allowance of $12,000 
was ‘made for the purpose of covering 


e 
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Re Nebraska Conti- 


working capital. 
nental Telephone Co. (Neb.) Applica- 
tion No. 8692. 


A Commission Regulates Telephone Directory Advertising Rates 


oe California commission appears 
to be the only regulatory body to 
fix advertising rates for telephone di- 
rectories. Certain changes recently 
proposed by the Sierra Madre Tele- 
phone Company in the rates for its di- 
rectory advertising, which did not sub- 
stantially affect the total revenue or rate 
of return earned by the utility, were ap- 
proved as uniform, nondiscriminatory, 
and representative of the best judgment 


of the management as to proper charg- 
es in comparison with other advertising 
media. The utility was ordered to sub- 
mit such advertising rates for filing 
with the commission before each direc- 
tory issue, upon the theory that such 
rates automatically terminate with the 
active life of each issue, which is a sep- 
arate service. Re Sierra Madre Tele- 
phone & Telegraph Co. (Cal.) Decision 
No. 23368, Application No. 16960. 


e 


Other Important Rulings 


HE supreme court of Colorado has 
decided that the public utilities 
commission of that state has no consti- 
tutional authority to impose sentences 
for contempt of its orders. People v. 
wena, (Colo. Sup. Ct.) No. 12562, 
296 Pac. 271. 


A statutory provision requiring the 
Ohio commission to allow a motor car- 
rier sixty days in which to provide nec- 
essary service before granting a rival 
certificate was held not to apply to cer- 
tificates for irregular motor carrier 
service. Lillich v. Public Utilities Com- 
mission (Ohio St.) No. 22517, 174 N. 
E. 740. 


Notwithstanding a convincing dem- 
onstration of the fact that it was both 
feasible and practicable to produce a 
solid smokeless fuel for domestic and 
commercial use from the enormous bi- 
tuminous coal resources of the state, au- 
thority was given by the Utah commis- 
sion to a natural gas utility to serve 
eight cities therein where there appeared 
to be no positive assurance that any 
plant for the conversion of such coal for 
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fuel, gas, oil, and other products, would 
be constructed within the state in the 
near future. Re Denning et al. (Utah) 
Case No. 1184. 


The South Dakota commission has 
denied a petition of three motor carriers 
to establish joint through rates in com- 
petition with existing short line rail 
rates, in view of a statute directing the 
commission, in fixing motor carrier 
rates, to avoid as far as possible detri- 
mental and unreasonable competition 
with existing railroad service. Re Rude 
& Thompson et al. (S. D.) Report 140- 
A, 2028-A, 3036-A. 


A petition of the city of Racine for 
the elimination of a hazardous grade 
crossing was held to confer proper ju- 
risdiction upon the Wisconsin commis- 
sion, even though the crossing was not 
located within the corporate limits of 
Racine, but where the city would derive 
a greater benefit from the improvement 
in the township in which it was in fact 
located, and where the city had volun- 
tarily consented to bear whatever share 
of the cost the commission might rea- 
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sonably apportion to it. Re Racine 


(Wis.) R-3912. 


The Maine commission, in dismissing 
for lack of jurisdiction an application of 
a telephone association to abandon serv- 
ice, ruled that a so-called mutual tele- 
phone association which does not “own, 
control, operate, or manage a telephone 
line for compensation within the state” 
is not a “telephone company” within the 
meaning of a statute defining public 
utilities which are subject to the juris- 
diction of the commission, regardless of 
the fact that it may have voluntarily 
submitted thereunto by filing annual re- 
ports and other statements. Foxcroft 
& Sebec Telephone Co. v. Itself (Me.) 
U. No. 1189. 


The Indiana commission having es- 
tablished a rule defining one year as a 
“temporary period” within the meaning 
of a statute permitting utilities in that 
state to use funds for additions or bet- 
terments for a “temporary period” de- 
cided that it still had authority to alter, 
amend, or extend such rule in a specific 
case, where such action appeared to be 
in the interest of the public. Permis- 
sion was accordingly granted to the city 
of Richmond to invest certain funds 
from the depreciation reserve of its 
power plant in the making of certain 
improvements and additions for a pe- 
riod not to exceed five years. Re Rich- 
mond (Ind.) No. 10409. 


The Fountain Telephone Corpora- 
tion has been refused permission by the 
Indiana commission to discontinue free 
service between various exchanges con- 
necting with its exchange at Coving- 
ton, Indiana, in view of the fact that 
this system has been built up on the 
basis of such free interexchange, and 
that recent rate increases had been se- 
cured upon the assumption that the 
company would continue the free inter- 
exchange arrangement. The commis- 
sion also pointed out that the proposed 
toll of 5 cents per call would not per- 


ceptibly increase the revenue. Re 
Fountain Telephone Corp. (Ind.) No. 
10330. 


The daily transportation by bus of 
school children by a common carrier 
under contract with public school 
boards was held by the Pennsylvania 
commission to be a public service sub- 
ject to the jurisdiction of the commis- 
sion. The commission stated that a 
carrier using the same vehicles in car- 
riage under contract as in general pub- 
lic carriage is a common carrier with 
respect to both, especially where the 
contract operations are general and 
extensive in their nature. Re Philadel- 
phia Rural Transit Co. (Pa.) Applica- 
tion Docket No. 8527, Folder Nos. 45- 
49, 


The Missouri commission, in sus- 
taining complaints against the service 
of the Central Missouri Telephone 
Company at its Rayville exchange, held 
that the raising of the question of law- 
ful ownership of certain telephone lines 
by the utility, which had asserted 
ownership over such lines and had used 
them and charged the public for serv- 
ice over them, is no defense to a com- 
plaint against the failure to provide 
adequate service, in the absence of 
proof as to the really responsible 
owner of the lines. The commission 
said that it was not within its province 
to determine the ownership of the 
lines. Public Service Commission v. 
Central Missouri Telephone Co. (Mo.) 
Case No. 7416. 


The Standard Slag Company, of 
Youngstown, Ohio, a private corpora- 
tion not a common carrier and operat- 
ing over its own tracks, which were 
entirely withdrawn from the service 
of the Pennsylvania Railroad Company, 
was held not subject to the jurisdiction 
of the commission to the extent that 
would warrant an order requiring such 
company to comply with the full crew 
law of the state. Re Standard Slag 
Co. (Ohio) No. 6939. 


Note.—The cases above referred to will be published in full or abstracted 
in Public Utilities Reports. 
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RE REDUCED FARES FOR SCHOOL CHILDREN 


DISTRICT OF COLUMBIA PUBLIC UTILITIES COMMISSION 


Re Reduced Fares for School Children 


[Formal Case No. 221, Order No. 898.] 


Rates — Street railway — Pupils’ fares. 

Street railway and bus companies operating within the District of Colum- 
bia were ordered to sell to pupils attending public, private, and parochial 
schools, booklets containing either ten or forty tickets costing 3 cents per 
ticket and valid, after being duly signed by the principal of the school 
attended, for passage between the hours of 7:30 a. m. and 7 o’clock P. Mm. 
for day students, and between 4:30 and 11 o’clock Pp. m. for night students 
on all school days. 


[March 3, 1931.] 


- Peeeetin order by the Commission regarding the fare to be 
charged by transportation companies for school children. 


¥ 


By the Commission: On and after 
the 10th of March, 1931, school chil- 
dren under eighteen years of age, go- 
ing to and from school, will be car- 
ried on street cars and busses under 
the conditions set forth in the follow- 
ing rules and regulations: 

(1) Tickets will be sold at the rate 
of 3 cents each and those valid on 
street cars and on busses operated by 
street railway companies, in books 
containing either ten or forty tickets. 

(2) No tickets will be sold except 
upon presentation of an application 
duly filled out, which will set forth 
the name of the child, the name or 
other designation of the school attend- 
ed, and the child’s age. These appli- 
cations must be signed by a teacher of 
the school attended and must be dated. 
There will also be indicated the num- 
ber of tickets purchased on each ap- 
plication, and the application will be 
surrendered when the purchase is 
completed. 
P.U.R.1931B.—22. 


(3) These reduced fare tickets 
may be used by children attending the 
public free schools in the District of 
Columbia, and by those attending oth- 
er schools whose courses of instruc- 
tion are similar to the ones given in 
the public schools. 

(4) These tickets will be valid for 
passage on street cars and on busses 
where the lowest adult fare does not 
exceed 10 cents. 

(5) Each motor bus line, except 
those owned and operated by a street 
railway company, will have a distinc- 
tive ticket good only on the said bus 
line. 

(6) Tickets good on the street 
cars will be valid on any street car and 
on busses operated by a street railway 
company. (See No. 4 above.) 

(7) Reduced fare tickets valid un- 
der rule (6) will show on the cover 
the user’s name, age, sex, and will be 
attested by the principal or a teacher 
of the school attended. 
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(8) Free transfers will be issued 
on reduced fare wherever transfers 
are issued on adult fares, between 
street cars and between street cars and 
busses operated by the street railway 
companies (see No. 4 above) and vice 
versa. Free transfers will also be is- 
sued on reduced fare between the 
Capital Traction line and the Wash- 
ington Rapid Transit line at Colorado 
avenue and 14th street. Such trans- 
fers will be accepted only at transfer 
points now or hereafter designated. 
Between transportation systems 
where there are now no transfer ar- 
rangements, no transfers will be is- 
sued. 

(9) These reduced fares will be 
good only when going to and from 
school and for day schools between 
the hours of 7:30 o’clock, a. M., and 
7 o'clock, P. M., on school days. Spe- 
cial tickets will be provided to be used 
by pupils of night schools and will be 
good between the hours of 4:30 
o'clock, p. M., and 11 o'clock, P. m. 
These reduced fare tickets will not be 
good on Saturdays, Sundays, or holi- 
days. 

(10) At private and parochial or 
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other denominational schools, the 
tickets will be sold by the authorities 
at each school to its pupils, but each 
such sale must be evidenced by an ap- 
plication duly filled out (see No. 2). 

(11) The street railway and bus 
companies will arrange for the sale to 
pupils other than those covered by 
rule (10) in such a manner and at 
such places as will be convenient for 
the purchasers. 

(12) A list of the places where 
such tickets may be procured will be 
furnished to each of the schools 
throughout the city and as nearly as 
possible will be kept up-to-date. 

(13) If any street railway or bus 
company fails to make the reduced 
fare tickets thus available so that they 
may be used by the 10th of March, 
1931, then and until such tickets are 
made available, the company at fault 
is hereby required to transport as 
above any school child under eighteen 
years of age, going to or from school 
upon the payment of 3 cents cash 
fare. 

(14) Except as provided in rule 
(13) cash fares will not be accepted 
for transportation at the reduced rate. 





Consolidation — Objections — Amortization 


economies. 


MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES 


Re Worcester Gas Light Company 


[D. P. U. 3883.] 





obligations — Compensating 
















1. A consolidation of two gas properties was approved notwithstanding 
the contention that customers of one of the companies might be burdened 
by amortization obligations assumed by the other company for abandoned 
property, where this disadvantage was offset to some extent by the excess 


P.U.R.1931B, 338 













RE WORCESTER GAS LIGHT COMPANY 


capacity of the other company’s plant, and where the mutual economies 
accruing from such consolidation promised to outweigh both such dis- 
advantages, p. 340. 
Consolidation — Advantage over physical connection — Gas. 

2. A consolidation of two gas properties was approved notwithstanding 
the contention that all of the economies that would be achieved by such 
consolidation could be just as well effected by physical connection and 
joint operation, where it appeared that corporate consolidation would 
produce additional economies in management and accounting, in the elimi- 
nation of intercorporate dealings and in the more effective use of em- 
ployees’ services and plant equipment, p. 340. 


Consolidation — Reasons for denying — Wholesale rate — Territorial develop- 
ments. 

3. Authority was refused for the consolidation of two gas properties where 
it appeared that it was in public interest for one of the companies which 
only distributed a purchased supply to be in a free position to secure the 
most favorable wholesale rate available, and where territorial trends 
seemed to indicate that such company might be more economically merged 
into a different system, p. 342. 


[February 26, 1931.] 


| gee of one gas utility for authority to purchase proper- 

ties of two other gas companies and to issue securities; con- 

solidation approved as to one company and denied as to the 
other, and security issue approved. 


* 


By the DEPARTMENT: An agree- 
ment was entered into between the 
Worcester Gas Light Company, the 
West Boston Gas Company, and the 
Dedham and Hyde Park Gas and 
Electric Company, approved by the 
affirmative vote of the holders of 
more than two thirds of all the out- 
standing shares of each of said com- 
panies, whereby the Worcester Com- 
pany agreed to issue 20,000 shares of 
preferred stock of that company in 
exchange for all the property of the 
West Boston Gas Company and of the 
Dedham and Hyde Park Company; 
15,000 of the said 20,000 shares to be 
issued in exchange for the property of 
the West Boston Company and 5,000 
thereof in exchange for the property 
of the Dedham and Hyde Park Com- 


P.U.R.1931B. 


pany. The Department was asked by 
the petition to determine that the fa- 
cilities for furnishing gas would not 
be diminished by the consolidation 
contemplated by the agreement, and to 
approve such consolidation as consist- 
ent with the public interest. 

At the hearing it appeared that in 
the gas plant of the Worcester Com- 
pany at Worcester, water gas only is 
manufactured. This is from a new 
plant built in 1929. In the West Bos- 
ton Company’s plant at Framingham 
coal gas is produced, supplemented at 
times from a water gas plant. The 
coal gas plant in Framingham is a 
modern coke oven plant, known as a 
“Koppers” plant, so arranged that ad- 
ditional units may be added at a mini- 
mum of expense, and as such addi- 
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tions are made the overhead and labor 
costs per thousand cubic feet of gas 
should be reduced as the output of gas 
from the plant is increased. The ca- 
pacity of the water gas plant in 
Worcester cannot be so readily or so 
economically increased. Thus, if the 
two plants were merged into one sys- 
tem, under one company, and proper 
connections made between them, it un- 
doubtedly would be more economical 
to increase the capacity of the coke 
oven plant in Framingham, rather 
than the capacity of the water gas 
plant in Worcester to take care of ad- 
ditional requirements, provided the 
coke made in the coal plant could be 
marketed. Moreover, by combining 


the two plants into one system, the 
standby plant at Worcester and the 
standby plant at Framingham could 


be used alternately or together in the 
event of any breakdown or interrup- 
tion in the manufacture of gas at 
Worcester or at Framingham. 

We believe that, if the two plants 
were physically connected, advantages 
would result not only in operation but 
in reducing the amount of investment 
necessary in the future. 

It also appeared at the hearing that 
the New England Gas and Electric 
Association, a voluntary association 
or trust, owns all the capital stock of 
the Worcester Company, 91,817 of 
the 92,000 shares of the West Boston 
Company, and 19,644 of the 20,000 
shares of the Dedham and Hyde Park 
Company. 

[1, 2] Objection was made at the 
hearing to the consolidation. It was 
urged that by reason of the owner- 
ship of the stock of the three compa- 
nies by the New England Gas and 
Electric Association, all the economies 


P.U.R.1931B, 


that could be achieved by a consoli- 
dation could be effected by a physical 
connection of the three systems and 
the operation of the two plants in 
combination. It was also contended 
that a consolidation was likely to 
throw a burden upon the consumers 
of the West Boston and Dedham and 
Hyde Park Companies for the reason 
that the Worcester Company, in 1929, 
abandoned property to the amount of 
$913,333, and that the company is in 
the process of amortizing this at the 
rate of $60,892 a year, which means 
a program of charging this amount 
annually to expenses for a period of 
twelve years. It was claimed that 
thus, if the consolidation be permit- 
ted, the consumers of the West Bos- 
ton Company and of the Dedham and 
Hyde Park Company would be called 
upon to contribute to this amortiza- 
tion. On the other hand, it was con- 
tended that the consumers of the area 
now supplied by the Worcester Com- 
pany might be called upon to assume 
burdens of the consumers in the area 
now supplied by the West Boston 
Company and the Dedham and Hyde 
Park Company which ought to be car- 
ried by the consumers in those areas. 
The rates in the West Boston terri- 
tory are high, due largely to that com- 
pany having been obliged, in recent 
years, to increase its capacity to sup- 
ply itself and the Marlboro-Hudson 
Gas Company, which it was bound un- 
der a contract to supply. The then 
management elected to build a coke 
oven plant, rather than to enlarge its 
water gas plant. That management 
installed what it believed to be the 
smallest coal plant that could be eco- 
nomically operated. Nevertheless the 
capacity of this plant was much larg- 
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er than the requirements of both the 
West Boston Company and the Marl- 
boro-Hudson Company. Consequent- 
ly, a contract was made to supply the 
Dedham and Hyde Park Company. 
This involved the construction of a 
pipe line to Dedham. Notwithstand- 
ing this arrangement there still re- 
mained a large excess of capacity in 
the plant. The investment cost of the 
plant and pipe line increased the in- 
terest and dividend requirements of 
the company to such an extent that 
it put the company in serious difficul- 
ties. 

We agree that the consumers of the 
Worcester Company ought not to be 
called upon to assume burdens as to 
which they are in no way involved. 
Neither should the consumers in the 
present area of the West Boston Com- 
pany be called upon to assume bur- 
dens that properly should be borne by 
the consumers in the present area of 
the Worcester Company. By increas- 
ing the output of the West Boston 
plant, and thereby reducing the over- 
head cost, no burden will be thrown 
upon the consumers of the Worcester 
Company, provided the gas is deliv- 
ered at Worcester at a price as low 
as it can be manufactured in the plant 
located there. On the other hand, by 
increasing the capacity of the West 
Boston plant the consumers in the 
West Boston area will be benefited by 
the reduced overhead in the manufac- 
ture of gas. We have no doubt that 
economies should result in the utiliza- 
tion of the two plants together. It 
ought, as we have pointed out before, 
to effect a substantial saving in the 
capital expenditures that otherwise 
would be called for in the future. Gas 
companies have for some time been 


P.U.R.1931B. 


confronted with the problem of in- 
creasing their output without increas- 
ing their capital investment to an ex- 
tent which wipes out all the gain of 
the increased output. Their business 
is largely confined to the sale of gas 
for domestic use in cooking and heat- 
ing and to its use in industry. To in- 
crease this use gas companies must 
make every endeavor to sell it at a 
price that is attractive. To accom- 
plish this it is highly important to 
keep the capital investment as low as 
is possible. 

We think it true that there is now 
no serious difficulty in the physical 
connection of the systems of the three 
companies and the combining of the 
operation of the Worcester and West 
Boston plants without a consolidation 
of the companies. This, however, 
would require the sale of gas from the 
one to the other, and the metering of 
such gas so sold, and probably would 
require separate organizations in the 
operation of the two plants. More- 
over, it might cause embarrassment to 
the West Boston Company if the price 
charged the Worcester Company var- 
ied materially from that charged the 
Marlboro-Hudson Company or other 
companies. 

The problem, as we view it, is 
whether sufficient saving will be ef- 
fected in operation by the consolida- 
tion to offset the disadvantages which 
may arise. As we have pointed out, 
the two plants can be operated in com- 
bination without the consolidation of 
the two companies. The advantages 
which would be derived from the con- 
solidation are (1) a consolidation of 
management and accounting; (2) the 
elimination of intercorporate dealings, 
thus making employees’ services di- 
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rectly available throughout the field of 
operation; and (3) a more effective 
use of the gas plant of the West Bos- 
ton Company at Framingham with 
that of Worcester, together with the 
utilization of the standby plants at 
the two places for the consolidated 
area. 

It is proposed by the plan to issue 
15,000 shares of the preferred stock 
of the Worcester Company for the 
property of the West Boston Com- 
pany. This would effect a reduction 
of capital of $800,000 and thus would 
be a further distinct advantage. 

We are of the opinion that satisfac- 
tory economies can and should be ef- 
fected by the consolidation of the 
Worcester Gas Light Company and 
the West Boston Gas Company and 
that the advantages gained by such a 
consolidation would outweigh the dis- 
advantages. While the economies that 
should be effected cannot now be ac- 
curately measured in dollars and 
cents, nevertheless we believe that 
they would be real and substantial, 
particularly in operation of the plants 
in combination umder @ single man- 
agement. The disadvantages would 
be the increased difficulty in adjusting 
the rates equitably, so that increased 
burdens would not be thrown upon the 
customer in the present area of one 
company for the benefit of those in 
the area of the other, and the neces- 
sity of considering the rate structure 
in the whole area of the combined 
companies when dealing with the 
rates applicable in any part of the 
combined area. This difficulty we do 
not regard as serious in the particular 
area, under the conditions involved, 
and in any event, not so serious as to 
warrant us in declining our approval 
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of the consolidation of the Worcester 
Company and the West Boston Com- 
pany. 

[3] As to the consolidation of the 
Dedham and Hyde Park Company, 
we do not feel that the advantages are 
such as to warrant our approval. The 
Dedham and Hyde Park Company 
manufactures no gas. It purchases 
its requirements from the West Bos- 
ton Company. It formerly obtained 
its gas from the Boston Consolidated 
Gas Company. Its position is such 
that it ought to receive its gas from 
the West Boston Company on as fa- 
vorable terms as it could obtain gas 
from the Boston Consolidated Com- 
pany. The time is not far distant 
when it may be of distinct advantage 
to its customers and in the public in- 
terest for it, or at least that part of its 
system that serves Hyde Park, to be 
consolidated with the Boston Consoli- 
dated Gas Company. Our experience 
has led us to believe that it gives better 
satisfaction to consumers, and that it 
is usually in the public interest, if the 
people in the same municipality are 
served by the same public utility com- 
pany. Ifthe Dedham and Hyde Park 
Company were consolidated with the 
Worcester Company, greater difficul- 
ties might arise in the future in the 
taking over of the Hyde Park area 
by the Boston Consolidated Gas Com- 
pany, if that should prove desirable. 
The only saving that would result to 
the Dedham and Hyde Park Com- 
pany and to its customers by its con- 
solidation with the Worcester Com- 
pany would be that of centralized 
management in the maintenance of its 
system, in the distribution of the gas 
and in the collection of its accounts. 
This saving is not such as to warrant 
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the consolidation of the company with 
the Worcester Company at this time. 

We notified the companies that we 
were unwilling to approve of the con- 
solidation of the Dedham and Hyde 
Park Company with the Worcester 
Company and they have taken the re- 
quisite legal action to change their 
agreement and the petition according- 
ly. 

Accordingly, after notice and pub- 
lic hearing, it appearing that the terms 
of the consolidation of the Worcester 
Gas Light Company and the West 
Boston Gas Company have been duly 
approved by two thirds of the stock- 
holders of each company, the Depart- 
ment of Public Utilities hereby 

Determines that the facilities for 
furnishing and distributing gas will 
not by reason of such consolidation of 
the Worcester Gas Light Company 
and the West Boston Gas Company 
be diminished and that said purchase 
and sale or consolidation of said two 
companies and the terms thereof, as 
set forth in said petition as amended 
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and in the agreement thereto annexed, 
as amended, are consistent with the 
public interest; and 

After notice and public hearing, it 
being deemed by the Department that 
the issue of 15,000 shares of the pre- 
ferred stock of the Worcester Gas 
Light Company of the par value of 
$100 a share, and entitled to cumula- 
tive preferred dividends of 6 per cent 
per annum, is reasonably necessary 
for the purpose for which such stock 
is authorized,—it is 

Ordered, That the Department 
hereby approves of the issue by the 
Worcester Gas Light Company, in 
conformity with all the provisions of 
law relating thereto, of 15,000 shares 
of preferred stock, entitled to cumula- 
tive preferred dividends of $6 a share 
per annum, of the par value of $100 
a share, and subject to the terms and 
conditions as set forth in the petition 
as amended; said shares to be issued 
for the sole purpose of acquiring all 
the property of the West Boston Gas 
Company. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE 
STATE DIVISION, PUBLIC SERVICE COMMISSION 


Re Niagara Hudson Power Corporation 


[Case No. 6417.] 


Consolidation — Excessive purchase price — Territorial merger. 


A proposal by a holding company, controlling a gas company serving a 
large city, to purchase the stock of a smaller gas company serving a suburb 
of such city with a view to merging the two properties at a later time, 
was denied where the price to be paid for the suburban company’s stock 
was more than four times the net value of the shares, and where there 
was a probability that the holding company would later attempt to make 
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its subsidiary serving the city buy the suburban company’s stock at the 
same excessive price which the parent would have paid for it. 





[February 9, 1931.] 


P 


APPEARANCES: Earle J. Machoid, 
and Truman R. Hawley, Attorneys 
for Niagara Hudson Power Corpo- 
ration; Stefaan Piek, Vice President, 
Niagara Hudson Power Corporation ; 
E. L. White, Vice President, Syra- 
cuse Suburban Gas Company, Inc.; 
Charles M. Gilson, Mayor, Village of 
East Syracuse; Harold S. Adcock, 
Attorney, Village of East Syracuse; 
Charles Ray, interested citizen. 


BREWSTER, Commissioner: Syra- 
cuse Suburban Gas Company, Inc., 
was organized under the laws of the 
state of New York in January, 1913. 
It has issued and outstanding 340 
shares of capital stock, par value $100 
per share of which Eugene L. White 
of Ocean City, New Jersey, is the 
owner of 120 shares, Orrie Evans of 
East Syracuse, the owner of 100 
shares, and Carver, the owner of 120 
shares. There is a mortgage of $40,- 
000 given in 1921 against which 
bonds have been issued in the full 
amount and which became due No- 
vember 10, 1931. Mr. White has an 
option upon the stock of Mr. Evans 
and Mr. Carver and has entered into 
an agreement with the Niagara Hud- 
son Power Corporation to sell and de- 
liver all of the capital stock of the par 
value of $34,000 for 10,000 shares of 
the capital stock of the Niagara Hud- 
son Power Corporation, of the par 
value of $10. The petition herein is 
by Niagara Hudson Power. Corpora- 
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ETITION of a holding company for authority to purchase out- 
standing capital shares of a gas company; denied. 


tion, under § 70 of the Public Service 
Commission Law for permission to 
acquire this stock of Syracuse Subur- 
ban Gas Company, Inc. 

Syracuse Suburban Gas Company, 
Inc., has the general gas distribution 
business in the village of East Syra- 
cuse, a part of the town of Dewitt, 
and the part of the city of Syracuse 
formerly known as Eastwood. No 
other company distributes gas in this 
territory. The territory served by the 
Syracuse Suburban Gas Company, 
Inc., is contiguous to the territory 
now served by the Syracuse Lighting 
Company, a subsidiary of the Niagara 
Hudson Power Corporation. Syra- 
cuse Suburban Gas Company, Inc., 
has no gas manufacturing plant and 
now purchases its entire requirements 
from the Syracuse Lighting Com- 
pany. It has approximately 700 con- 
sumers. 

Niagara Hudson Power Corpora- 
tion is a holding company, organized 
under the laws of the state of New 
York. It is the intention of the pur- 
chaser to operate the company, for the 
time being, under its present corpo- 
rate status and to extend the service 
mains into that portion of the terri- 
tory outside of the village of East 
Syracuse where the Syracuse Subur- 
ban Gas Company, Inc., has a fran- 
chise to serve and where customers 
may be acquired. The territory of the 
Syracuse Suburban and the Syracuse 
Lighting Company, a subsidiary of 
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Niagara Hudson Power Corporation, 
adjoin each other in the former vil- 
lage of Eastwood, now part of the 
city of Syracuse. To the north of the 
village of East Syracuse is a rapidly 
growing territory which now has no 
gas service although the Syracuse 
Suburban Company has a franchise to 
serve. It is estimated that at least 300 
customers can be added by extending 
the mains at an estimated cost of $20,- 
000. The average consumption by 
the customers of the Syracuse Subur- 
ban Gas Company, Inc., is at present 
about 20,000 cubic feet, and the aver- 
age consumption of the Syracuse 
Lighting Company’s customers is 30,- 
000 cubic feet. The prospective pur- 
chaser believes by increased efficiency, 
better service to its customers, and the 
sale of gas appliances, which the Sy- 
racuse Suburban Company is unable, 
financially, to carry, that the average 
consumption can be increased to 30,- 
000 feet. If the present customers 
can be increased by 300, with an aver- 
age use per customer of 30,000 cubic 
feet per annum, it would mean 9,000,- 
000 cubic feet per year and if the 
present 700 customers could be in- 
creased from 20,000 to 30,000 cubic 
feet per annum, it would mean a fur- 
ther increase of 7,000,000 cubic feet, 
or a total of 16,000,000 cubic feet per 
annum. 

After the property has been devel- 
oped and the extensions made, it is the 
intention to merge this property with 
the Syracuse Lighting Company. The 
petitioner states that the proposed 
purchase would be in the public in- 
terest for the following reasons: The 
purchase will make available to the 
Syracuse Suburban Gas Company, 
Inc., consumers the technical and 


management staff of the Syracuse 
Lighting Company. At present the 
Syracuse Suburban is without trained 
operating officials. The acquisition by 
the petitioner would permit of con- 
siderable saving in operating expense 
as well as better service. The Syra- 
cuse Lighting Company now serves 
electricity in the territory served by 
the gas company. It has a man en- 
gaged in reading meters in East Syra- 
cuse and other portions of the terri- 
tory and this same man can read the 
gas meters while reading the electric 
meters. The Syracuse Lighting Com- 
pany has an efficient complaint de- 
partment and renders 24-hour emer- 
gency service, whereas the Syracuse 
Suburban Company has no emergency 
service at night. In case of emergen- 
cy, it is necessary to call the president 
of the company, who is a lawyer, at 
his residence and have him get in 
touch with the one outside man em- 
ployed by the company. If these can 
not be found on the telephone, the 
complaint has to wait. The emergen- 
cy service of the Syracuse Lighting 
Company could attend to complaints. 
Their men could set up gas as well 
as electric meters, connect appliances, 
and do the other necessary work of 
connecting and repairing gas as well 
as electric service without a duplica- 
tion of expense. The billing could be 
done in the same office for both serv- 
ices, saving office expense and con- 
siderable bookkeeping expense. The 
Syracuse Suburban Gas Company has 
no equipment with which to make ex- 
tensions of service. The Syracuse 
Lighting Company maintains a com- 
plete equipment for this work, includ- 
ing trenching machines. At the pres- 
ent time meters of the Syracuse Sub- 


P.U.R.1931B, 345 








urban Company are read by a part 
time man at 4 cents per meter. Prac- 
tically all of this expense could be 
saved, it is stated, by using the man 
reading electric meters for the Syra- 
cuse Lighting Company in the terri- 
tory and the expense would be very 
small. The Syracuse Suburban has 
no meter repair shop and now sends 
its meters to Albany for repairs. The 
Syracuse Lighting Company main- 
tains a repair shop. 

Mr. White, vice president of the 
Syracuse Suburban Company, testi- 
fied that at the time the present mort- 
gage of $40,000 was placed on the 
property in 1921, some of the bonds 
were sold as low as 85, although they 
are 8 per cent bonds. This mortgage 
is due in November, 1931, and he stat- 
ed that the company would have dif- 
ficulty in refunding because the issue 
is so small as not to be of interest to 
bankers, unless sold much below par. 
He further stated that the company 
was unable to finance the required ex- 
tensions to the property; that with a 
small company it was not possible to 
secure funds from bankers to make 
these extensions until sufficient cus- 
tomers were in sight to pay as soon as 
completed and that he, individually, 
was not in a position to finance the 
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extensions; that there were a large 
number of people in the territory ad- 
joining the village of East Syracuse 
who desired service, but that the com- 
pany was unable to render it. He fur- 
ther testified that there were several 
industrial concerns, including the 
Oberdorfer Brass factory and Bene- 
dict Manufacturing Company, in the 
territory, who could and would use 
gas for heat treatment if it could be 
sold at an attractive price. The pres- 
ent industrial rate is 85 cents over 
1,000,000 cubic feet and 65 cents over 
2,000,000 cubic feet. The present 
residential rate is $2.25, with a dis- 
count of 10 per cent if paid within 
ten days, minimum charge 75 cents. 
The present rate of the Syracuse 
Lighting Company is $1.13 for resi- 
dential consumers and the industrial 
rate is as low as 55 cents for large 
usage. 


The Value of Property to Be 
Transferred 


The following schedule shows the 
book balances as of September 30, 
1930, adjustments by the Accounting 
and Engineering Departments of the 
Commission, and the final corrected 
balances after adjustments, as of Sep- 
tember 30, 1930. 





Final 
Book corrected 
balances at Account- Engineer- balances at 
September ing ing September 

Assets side 30, 1930 Division! Division? 30, 1931 
Pete ERE 6 oo ys cinvaeedinivew.e so einre $85,460.05 $406.55 $1,132.51 $83,920.99 
ra aces alas sereminoeae ne Sete 6 cee 564.02 
PE SEIN oo. 586.606 50h ecsecwwoese 9,678.59 ere 9,256.61 
Materials Gd SUPDIES ....6c0c.cccccccccs A oe 3,783.31 1,556.53 
Unamortized debt discount and expense .. ee = eter was 697.73 

Miscellaneous suspense (suspense to be 

SUMED disiccddicss secsedcssecwacoses ne 14,000.00 
EE EI oso wind oenidaainediesen $115,740.23 $828.53 $4,915.82 $109,995.88 
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1 Italics denote credits on the assets side and debits on the liabilities side. 
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Final 
Book corrected 
balances at Account- Engineer- balances at 
, September ing ing September 

Liabilities side 30, 1930 Division! Division? 30, 1931 
Common capital stock 2... cccccsccesees a $34,000.00 
NN oo ol civ cc cosemsesieess ee”6=—ti Seca Geaee 40,000.00 
a ere PE | epee | See 14,120.00 
errr ey tr eee a ee 2,142.64 
i  , BOPP ee eee 280.51 oe 0ti‘=SNKwms, «Cee 
COONOEE TIED i o.5.66c6 cos iccceecees OS eae 751.52 
Retirement reserve .....cccccccccccccces 18,381.43 299.00 $9,574.57 27,657.00 
Miscellaneous unadjusted credits ........ ee 0 ack  ° ) eee 1,006.74 
Profit and loss—surplus .........s.eee0- 5,057.39 249.02 14,490.39 9,682.02 
TENE ED oc adecciwacsevascce $115,740.23 $828.53 $4,915.82 $109,995.88 





lItalics denote credits on the assets side and debits on the liabilities side. 


Under the terms of the contract en- 
tered into for the sale of the stock, 
the notes payable, appearing in the 
balance sheet as $14,120, and which at 
the time of the hearing amounted to 
$13,420, are to be paid by Mr. White 
prior to the close of the transaction. 
Therefore, this should be taken out of 
the liabilities in computing the net 
worth of the property when turned 
over to the Niagara Hudson. There 
is a further adjustment which should 
be made to arrive at the net value of 
the 340 shares of the common capital 
stock. An examination of the books 
and property has been made by the en- 
gineering and accounting divisions, 
and the foregoing schedule reflects the 
adjustments to be made in accordance 
with their findings after examination. 
The item of $14,000 suspense to be 
amortized is not an asset but the re- 
mainder of the suspense item consist- 
ing of accrued interest on indebted- 
ness due by the company and accumu- 
lated losses occurring many years ago. 
Adjusting these two items in the bal- 
ance sheet leaves a net value for the 
340 shares of common stock of $23,- 
737.98. 

The income statement of the Syra- 
cuse Suburban Gas Company, Inc., 


for the twelve months ending Decem- 
ber 31, 1929, is as follows: 


Syracuse Suburban Gas Company, Inc. 


Income Statement—Twelve months 
ended December 31, 1929 


Operating revenues .............. $37,799.86 
Operating expenses including taxes 24,435.37 


Gross corporate income ..... $13,364.49 


Deductions from gross 
corporate income: 
Interest on long term 


PE ak bic rwa cena $3,200.00 
Miscellaneous interest 
deductions ......... 475.50 


Amortization of debt 

discount and expense 418.68 
Miscellaneous amorti- 

zation chargeable to 

Es cawadanes 3,500.00 
Miscellaneous deduc- 

tions from gross cor- 





porate income ...... 37.74 
7,631.92 
Wit TRIE ss scsi ee eeusne $5,732.57 





*See Case No. 1798. 
Discussion 


The city of Syracuse is growing 
very rapidly. It has recently taken in 
a part of the territory served by the 
Syracuse Suburban Company and its 
borders extend practically to the vil- 
lage of East Syracuse. There is a ter- 
ritory outside of the village of East 
Syracuse and the city of Syracuse 
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which is building up at the present 
time and that building would increase 
more rapidly if gas service were sup- 
plied. It is impossible for the Syra- 
cuse Lighting Company to expend in 
that section while the Syracuse Sub- 
urban Gas Company continues to op- 
erate. The territory logically belongs 
to and would be best served by the 
Syracuse Lighting Company. The 
service now rendered is not first class 
and the rate charge is prohibitive of 
general enjoyment of the labor-sav- 
ing gas burning devices which the 
public should enjoy the use of. No 
extensions of service mains or sub- 
stantial increase in the use of gas 
burning appliances seem possible un- 
der the present management. The 
present management admits that it 
would have serious difficulty in re- 
funding its present bond issue of $40,- 
000 which comes due November, 
1931. 

If the company is acquired by the 
Niagara Hudson Power Corporation, 
the interest charged on this $40,000 
after November next would be re- 
duced at least 2 per cent or $800. 
Substantial savings would also be 
made in operation which, if added 
to the present income, should per- 
mit a substantial reduction in the 
rate. 

The purchase price is in our judg- 
ment excessive, being at the present 
market value of the 10,000 shares of 
Niagara Hudson Power Corpora- 
tion’s common stock, more than four 
times the net value of the 340 shares 
of the common stock of the Syracuse 
Suburban Gas Company, Inc., out- 
standing, and considerably more than 
any possible rate base which can be 
arrived at on the evidence presented. 
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The fixed capital on the books, 
as adjusted by the accounting 


and engineering divisions is .... $83,920.99 
The gross corporate income for the 
year ending December 31, 1929 
WUE. os Gi Soewicenees eked wee ee eee $13,364.49 
From the fixed capital of ........ $83,920.99 
Should be deducted the deprecia- 
tion as reported by the engineer- 
UE GIPSON DE sn sce ccnecie ss 27,657.00 
This would leave a depreciated 
fixed capital as shown by the 
EE PEE Se ie nie Nee $56,263.99 
To this should be added an allow- 
ance for working capital, which 
for present purposes, we will es- 
EE. oes cas ssvintacwaesicas 5,000.00 
$61,263.99 


The only overhead shown by the 
books is $3,000 for organization ex- 
pense. 

Allowing for any overheads that 
could be established the return of 
$13,364.49 on any possible rate base 
appears to be excessive. 

After the program of extension of 
the service mains of the Syracuse Sub- 
urban Gas Company, Inc., is carried 
out, it is proposed to merge this com- 
pany with the Syracuse Lighting 
Company, Inc. If the transaction 
now asked is approved and the prop- 
erty merged with the Syracuse Light- 
ing Company, Inc., the Niagara Hud- 
son Power Corporation could and 
probably would request that the prop- 
erty be taken over at the amount paid 
by the Niagara Hudson. It is desir- 
able that the properties be consolidat- 
ed; but at the purchase price asked, 
the burden on the consumers more 
than offsets the benefit to be gained. 

If the Niagara Hudson Power Cor- 
poration should determine that the ac- 
quisition is sufficiently desirable to the 
holding company to warrant its writ- 
ing off all, or a very considerable por- 
tion, of the difference between the pur- 
chase price and the net value of the 
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assets acquired so that when the prop- 
erty is merged with the Syracuse 
Lighting Company it would go into 
that company at approximately its net 
value, the Commission would give 
such a proposal serious consideration. 

This Commission will not attempt 
by regulation to usurp the functions 
of the officers and directors of the 
several companies in the management 
of their business affairs, but it is 


charged by statute with the duty of 
determining that these transfers of 
stock are in the public interest before 
granting approval. The transfer pro- 
posed is not in the public interest for 
the reasons stated, and an order deny- 
ing the petition should issue. 


Chairman Maltbie and Commis- 
sioners Van Namee and Burritt con- 
cur; Commissioner Lunn not present. 





ILLINOIS COMMERCE COMMISSION 


Anton Mathison 


Vv 


Public Service Company of Northern 
Illinois 


[No. 20340.] 


Commissions — Jurisdiction — Legal questions — Theft of current. 
1. The Commission, upon a complaint of an individual consumer against 
the discontinuance of service for alleged theft of current, has no jurisdic- 
tion to determine whether current was in fact diverted, since this is a 


question for the courts, p. 353. 


Service — Commission jurisdiction — Discontinuance because of alleged theft 


of current. 


2. The Commission will not decide upon what terms service should be 
resumed, when discontinued because of alleged theft of current, until the 
question of guilt has been determined by the courts, p. 353. 


Service — Discontinuance for alleged theft of current — Commission juris- 


diction. 


3. The only matter in connection with an alleged theft of electricity denied 
by a consumer complaining against the consequent discontinuance of 
service, which the Commission has jurisdiction to determine, is whether 
the company acted in good faith in discontinuing the service, with an 
honest belief that the current had been stolen and did or did not interrupt 
the consumer’s service arbitrarily, capriciously, or oppressively, p. 353. 


[January 20, 1931.] 


(aor by an electric consumer against the discontinu- 
ance of service; dismissed for lack of jurtsdiction. 
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By the Commission: On August 
28, 1930, Anton Mathison, complain- 
ant in the above matter, filed with the 
Commission a formal complaint alleg- 
ing in substance that he is the owner 
of a cottage located at 301 South 11th 
avenue, Maywood; that he has occu- 
pied the said cottage as his residence 
since the year 1920; that electric serv- 
ice was being furnished to the said 
cottage, when he acquired it, by the 
Public Service Company of Northern 
Illinois, respondent in this proceeding, 
and that the said Public Service Com- 
pany of Northern Illinois continued to 
render such service to the complainant 
until January, 1929, when, as a result 
of occurrences hereinafter set forth 
more fully, service was discontinued 
and that while service was subsequent- 
ly restored for a brief period it was 
again discontinued and that the re- 
spondent has since refused to furnish 
further service to the complainant. 
The prayer of the complaint is that 
the respondent may be required to an- 
swer the charges herein and that upon 
final hearing the Commission will 
make such order in the premises as 
may seem meet. 

The Public Service Company of 
Northern Illinois filed its answer on 
September 6, 1930. The said answer, 
after admitting that the respondent is 
a public utility engaged in rendering 
electric service in and about the village 
of Maywood and subject to jurisdic- 
tion of this Commission, sets forth a 
number of matters that are relied up- 
on by the respondent to show that con- 
siderably more electricity was sup- 
plied to the premises of the complain- 
ant than were registered by his house 
meter and paid for, and that the com- 
plainant though requested to do so has 
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never explained the apparent discrep- 
ancy between the quantities of elec- 
tricity apparently sent into his prem- 
ises and the quantities registered by 
his house meter and paid for by him. 

Pursuant to notice as required by 
law and by the rules and regulations 
of the Commission hearings were held 
on the said complaint at the offices of 
the Commission in Chicago on Octo- 
ber 14, 1930, and on October 28, 
1930. At the said hearings the com- 
plainant was represented by Charles 
W. Lamborn, his attorney, and the re- 
spondent was represented by Isham, 
Lincoln and Beale by David F. Taber. 

Subsequently certain memoranda 
of authorities and written statements 
were filed by the complainant and by 
the respondent. Upon examination of 
the record it appeared to the Commis- 
sion that this case is the first proceed- 
ing ever decided by this Commission 
involving questions of jurisdiction 
and procedure where there is a con- 
troverted question of alleged theft of 
electric energy or other public utility 
service by a customer, and for that 
reason the Commission on its own 
initiative requested counsel for each 
of the parties to file, if they cared to 
do so, formal briefs and arguments 
upon the matter, particularly dealing 
with the questions of law and juris- 
diction involved. Such a brief and 
argument was filed by the respondent 
but not by the complainant. 

The complainant gave testimony in 
his own behalf and certain testimony 
was also introduced for the complain- 
ant by Paul E. Collins, an attorney as- 
sociated with Mr. Lamborn who rep- 
resents the complainant. On behalf 
of the respondent testimony was in- 
troduced by a number of employees of 
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the Public Service Company of 
Northern Illinois who had participat- 
ed in the making of investigations and 
tests about the premises of the com- 
plainant and who testified in respect 
thereto, and also by Mrs. Minnie I. 
Krefft and Walter K. Radoy, resi- 
dents of the village of Maywood and 
who each gave certain testimony in 
reference to the use of electricity ob- 
served by them at the premises of the 
complainant. 

The facts developed by the evidence 
in the case are substantially as fol- 
lows: The operating officials of the 
Public Service Company of Northern 
Illinois had observed that the amount 
of electricity registered by the com- 
plainant’s meter over a considerable 
period of time was less than they 
would expect to be consumed normal- 
ly in such a dwelling house and had 
given the matter special study. In 
October, 1928, an employee of the re- 
spondent called at the premises of the 
complainant and observed what he de- 
scribes as scratches upon the blade of 
the knife switch on the line side of 
the complainant’s house meter and al- 
so scratches upon brass clips on the 
fuse block on the house side of the 
same meter. The said employee ren- 
dered a report to his superiors in the 
form of a notation on a meter inspec- 
tion sheet, copies of which have been 
placed in evidence, the notation read- 
ing “Looks funny from sw. to blocks. 
Try pole meter.” Accordingly a test 
meter was placed upon a pole outside 
of the complainant’s premises and so 
connected as to measure all electricity 
passing into the line leading to the 
complainant’s residence. This meter 
was tested before being placed in po- 
sition and was tested again immedi- 
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ately after its removal and found to 
be registering accurately at both 
times. The said pole meter was in- 
stalled on or about October 23, 1928, 
and readings of that meter, taken at 
intervals between that date and the 
date of December 21, 1928, showed 
that considerable more electricity was 
passing through the pole meter than 
was being registered by the meter in 
the consumer’s premises. On or 
about December 26, 1928, the com- 
plainant was given information of the 
fact that his service was under obser- 
vation but readings of the pole meter 
were continued until January 25, 
1929. The consumptions registered 
by the pole meter from the approxi- 
mate date on which the complainant 
was apprised of the fact that his serv- 
ice was under observation until the 
removal of the pole meter on January 
25, 1929, were substantially in agree- 
ment with the corresponding readings 
of the meter in the complainant’s resi- 
dence. There followed some corre- 
spondence or verbal communications 
between the parties as to the exact na- 
ture of which the evidence is some- 
what conflicting but in general the 
facts seem to be that the complainant 
was requested to call at the offices of 
the respondent and explain the dis- 
crepancy between the readings of the 
pole meter and the readings of the 
house meter, that he failed to do so, 
and that in January, 1929, service of 
the respondent was discontinued. It 
appears that subsequently the service 
was restored as a result of telephone 
complaint made by the complainant to 
certain employees of the respondent 
but that after service was rendered 
for a short time, the service was again 
discontinued, the meter removed from 








ILLINOIS COMMERCE COMMISSION 


the complainant’s premises and the 
wire leading from his premises to the 
transformer on the respondent’s pole 
was also removed. The complainant 
denies and has at no time admitted 
that he has been guilty of any prac- 
tices that would result in the use of 
the respondent’s current by him or any 
of his household without that current 
being properly metered and paid for, 
and the complainant further denies 
that any such practices have been fol- 
lowed in his premises by any one so 
far as he knows or can ascertain. The 
complainant also alleges that in at- 
tempting to have his service restored 
he has been met with the proposition 
made by representatives of the re- 
spondent that it would be necessary 
for him to admit theft of energy and 
agree to pay for an estimated quan- 
tity of current stolen before service 
would be restored to him. The re- 
spondent takes issue with the accuracy 
of this statement of its position but 
nevertheless has refused and still re- 
fuses to restore service to the com- 
plainant. 

The respondent introduced consid- 
erable testimony by its employees, to 
prove the accuracy of the tests that 
were made by it to show that the me- 
ters used in that test were recording 
properly, the readings correctly taken, 
and that proper precautions were 
made at all times to guard against 
leakage of current through grounds 
or short circuits either in the house- 
wiring of the respondent or in the 
wiring between the house meter and 
the test meter on the pole. The re- 
spondent avers that its employees 
have been denied access to the prem- 
ises of the complainant for the pur- 
pose of checking the load or ascertain- 
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ing the number of outlets, appliances, 
and other means of using electricity. 
Testimony in respect to his applian- 
ces was given by the respondent, and 
it appears from his testimony that pri- 
or to December, 1928, his residence 
was occupied by the complainant and 
his wife, there being no other persons 
in the family; that the wife of the 
complainant died in December, 1928, 
and that since that time the complain- 
ant has resided alone in his house. 
While it appears from the testimony 
of the complainant that he has a con- 
siderable number of electric outlets 
and electric appliances he uses actual- 
ly very little electricity, seldom, ac- 
cording to his testimony, having more 
than one light burning at a time and 
nearly all of his appliances being out 
of repair and unused. The complain- 
ant is a machinist by occupation and 
has three lathes in his barn, these 
lathes being driven by a three-quarter 
horsepower electric motor, but the 
complainant testifies that they have 
been in use very seldom during the 
past several years. If the testimony 
of the complainant in respect to his 
use of light and electric appliances 
is accepted as correct, the quantities 
of electricity registered by the pole 
meter during the months of October, 
November, and December, 1928, 
would appear excessive. 

The respondent by way of rebuttal 
of the complainant’s testimony on the 
last-mentioned matter introduced the 
testimony of two neighbors of the 
complainant who stated that they had 
observed a considerable use of electric 
lights in the dwelling house of the 
complainant, that this use of light ex- 
tended to late hours of the night, and 
further that one of the said witnesses 
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had observed the use of light at night 
in a chicken coop of the complainant, 
and another had observed and been 
disturbed by the noise of an electric 
motor in the barn of the complainant. 

There is considerable contradiction 
and discrepancy between the state- 
ments of the various witnesses in re- 
spect to Mr. Mathison’s use of elec- 
tricity. Except for this evidence re- 
lating to the pole test, there is doubt, 
and it is a question of the credibility, 
or the weight to be given to the testi- 
mony, of the various witnesses as to 
whether the use of electric light and 
appliances in complainant’s premises 
was such as to be consistent with the 
registrations of the house meter or 
whether such use of light and appli- 
ances was such as to be consistent 
with the registrations of the pole me- 
ter. 

The evidence in respect to the tests 
made from October, 1928, to January 
25, 1929, by means of the pole meter 
is not open to the same doubt or con- 
tradiction, but it appears that these 
tests were carefully made, that they 
were made by competent men, the in- 
struments and appliances used in the 
tests carefully checked, the wiring 
carefully examined, the connections 
properly made, and there appears to 
be no reasonable doubt that during the 
period from October 23, 1928, to De- 
cember 21, 1928, a considerable larger 
quantity of electricity was passing 
through the meter on the pole, and 
thence through a wire to the residence 
of the complainant than was being 
registered by the meter installed in- 
side of the house of the complainant. 
Likewise, there is no reasonable doubt 
that the test correctly disclosed the 
facts as to delivery of electricity to 
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complainant’s premises from the date 
of December 21, 1928, to the date of 
January 25, 1929, and that during 
that period the amount of electricity 
passing as above through the meter 
on the pole and thence over a wire in- 
to the premises of the complainant 
was substantially in accord with the 
registrations of the meter within the 
complainant’s house for the same pe- 
riod. Neither is there reasonable 
doubt that the complainant became 
apprised about December 26, 1928, 
that his use of electricity was being 
made the subject of investigation and 
observation by employees of the re- 
spondent. 

[1-3] Throughout the proceedings 
the respondent has strongly urged that 
a complaint filed with the Illinois 
Commerce Commission against a pub- 
lic utility seeking the restoration of 
service to a person who the company 
alleges has, by fraudulently manipu- 
lating his facilities, illegally obtained 
service from the company presents a 
judicial question beyond the power 
and jurisdiction of the Illinois Com- 
merce Commission to hear and deter- 
mine. The complainant contends that 
while (as complainant suggests) the 
Commission does not have jurisdic- 
tion to fix the amount due for divert- 
ed service, in the event it finds that 
such service has in fact been diverted, 
or to fix the amount to be paid in dam- 
ages where it is found that the service 
was wrongfully discontinued, yet the 
Commission may and should by its or- 
der indicate upon what terms service 
should be restored and that the serv- 
ice should be restored upon acceptance 
by the customer of the terms and con- 
ditions so stated. Thus the jurisdic- 
tion of this Commission, the proce- 
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dure and the remedy to be granted, if 
any, are all matters of controversy in 
this case. 

Section 79 of the Commerce Com- 
mission Act (An Act Concerning 
Public Utilities, approved June 29, 
1921, and in effect July 1, 1921) reads 
as follows: 

“Tt is hereby made the duty of the 
Commission to see that the provisions 
of the Constitution and statutes of 
this state affecting public utilities, the 
enforcement of which is not specifi- 
cally vested in some other officer or 
tribunal, are enforced and obeyed, 
and that violations thereof are 
promptly prosecuted and penalties due 
the state therefor recovered and col- 
lected, and to this end it may sue in 
the name of the people of the state.” 

Section 38 of the said act reads in 
part as follows: 

“Every public utility shall, upon 
reasonable notice, furnish to all per- 
sons who may apply therefor and be 
reasonably entitled thereto, suitable 
facilities and service, without discrim- 
ination and without delay.” 

Section 64 of the said act reads in 
part as follows: 

“Complaint may be made by the 
Commission, of its own motion or by 
any person or corporation, chamber 
of commerce, board of trade, or any 
industrial, commercial, mercantile, ag- 
ricultural, or manufacturing society, 
or any body politic or municipal cor- 
poration by petition or complaint in 
writing, setting forth any act or 
things done or omitted to be done in 
violation, or claimed to be in viola- 
tion, of any provision of this act, or 
of any order or rule of the Commis- 
sion.” 

Section 65 of the said act, after 
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providing for hearing upon such com- 
plaint states that: “At the conclusion 
of such hearing the Commission shall 
make and render findings concerning 
the subject matter and facts inquired 
into and enter its order based there- 
on.” 

Section 75 of the said act reads in 
part as follows: 

“Whenever the Commission shall 
be of the opinion that any public util- 
ity is failing or omitting or about to 
fail or omit, to do anything required 
of it by law, or by any order, decision, 
rule, regulation, direction, or require- 
ment of the Commission, issued or 
made under authority of this act, or 
is doing anything or about to do any- 
thing or permitting anything or about 
to permit anything to be done, con- 
trary to or in violation of law or any 
order, decision, rule, regulation, direc- 
tion, or requirement of the Commis- 
sion, issued or made under authority 
of this act, the Commission shall com- 
mence an action or proceeding in the 
circuit or superior court or in any oth- 
er court of concurrent jurisdiction in 
and for the county in which the case 
or some part thereof arose, or in 
which the person or corporation com- 
plained of, if any, has its principal 
place of business, or in which the per- 
son complained of, if any, resides, in 
the name of the people of the state of 
Illinois, for the purpose of having 
such violation or threatened violation 
stopped and prevented, either by man- 
damus or injunction.” 

While § 75 apparently authorizes 
the Commission to proceed to enforce 
compliance with the statutes, as well 
as enforcing an order of the Commis- 
sion, nevertheless in the case of Simp- 
son v. Ruyle, P.U.R.1924D, 160, 161, 


354 





ion 
zall 
ing 
red 
Te- 


> in 


zall 
til- 
- to 
red 
on, 
ire- 
or 
or 
ny- 
out 
on- 
any 
rec- 
nis- 
rity 
m- 
the 
»th- 
1 in 
“ase 
in 


ipal 
er~ 
, in 
> of 
ing 
‘ion 
an- 


izes 
rce 
vell 
nis- 
np- 
61, 





MATHISON v. PUBLIC SERVICE CO. 


the Commission held, in effect that, at 
least in complaint cases, such action 
must be preceded by a hearing, find- 
ings, and order under § 65. In that 
case it was said: 

“To form an opinion that will jus- 
tify court action (under § 75) the 
Commission must necessarily conduct 
some kind of an investigation. A 
complaint filed by a person or corpo- 
ration alleging that another person or 
corporation is violating the law, is not 
sufficient ground upon which to insti- 
tute proceedings in court. The Com- 
mission in the orderly conduct of its 
business must ascertain the facts al- 
leged in a complaint by holding a pub- 
lic hearing and then, if the facts jus- 
tify such action, find that the party 
complained of is violating the law, 
and by proper order refer the matter 
to the attorney general, as the law en- 
forcing officer of the Commission, for 
such action as he may deem proper to 
enforce the law.” 

The complaint in this case appears 
to have been brought properly before 
this Commission and heard under 
aforesaid §§ 64 and 65 and appears to 
be based upon an alleged violation of 
the respondent of its duty to serve the 
complainant under § 38 aforesaid. 

This proceeding, therefore, seems 
in general a proper one to be enter- 
tained by this Commission but ques- 
tion has been raised as to the proper 
scope of the findings and order where 
the question of fraudulent obtaining, 
or theft of electricity is controverted. 

While under § 38, aforesaid, this 
respondent has a general duty to serve 
the public, respondent has taken the 
position and has apparently estab- 
lished a practice based upon the prop- 
osition that the fraudulent obtaining 


or theft of electricity by a customer 
places that customer, for the time be- 
ing at least, in such position that he is 
not reasonably entitled to service and 
that his service may be discontinued 
until a settlement is made. This ap- 
pears to be a common practice among 
utility companies and it has been up- 
held in other states, although appar- 
ently the practice has not yet been 
made the subject of a decision by the 
courts of this state or by this Com- 
mission. (Madregano v. Wisconsin 
Gas & E. Co. (1923) 181 Wis. 611, 
195 N. W. 861; Gardner v. Spring- 
field Gas & E. Co. (1911) 154 Mo. 
App. 666, 135 S. W. 1023.) 

Where the wrongful taking of elec- 
tricity is admitted, the application of 
this practice does not present especial 
difficulty, but where, as in the case 
now before this Commission, the 
wrongful taking is denied, the matter 
is not so simple. Complainant urges 
that in any event the Commission has 
power to require the restoration of 
service and to prescribe the conditions 
under which such service should be re- 
stored. To prescribe just conditions of 
restoration of service necessarily in- 
volves adjudication of the question as 
to whether the electricity was or was 
not wrongfully obtained The con- 
ditions of restoration naturally would 
be quite different if the customer were 
found not to have wrongfully taken 
electricity without paying therefor 
than if he were found to have done 
so. Obviously, an equitable condition 
of restoration of service where the 
customer has fraudulently taken or 
stolen electricity would be that the 
customer pay for the electricity so 
taken or stolen. Likewise, it is quite 
common in cases where theft is ad- 
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mitted to require, as a condition for 
the restoration of service, that certain 
protective devices be established in the 
customer’s premises at his own ex- 
pense to prevent repetition of such 
wrongful acts. Neither of these con- 
ditions, nor various others that might 
suggest themselves, could be imposed 
justly in a case where the customer 
has not been guilty of such wrongful 
practices. It is, therefore, necessary, 
as a practical matter and with proper 
regard to justice to both parties, that 
in a controverted case, where the 
wrongful taking is alleged on one side 
and denied upon the other, such ques- 
tion be determined before conditions 
of restoration of service can properly 
and equitably be established. 

The determination of that question 
is alleged to be a judicial question, 
beyond the power of this Commission 
properly to determine. This Commis- 
sion is not a court but is an adminis- 
trative Commission charged with the 
performance of certain executive and 
administrative duties. (People ex rel. 
Board of Administration v. Peoria & 
Pekin U. R. Co. 273 Ill. 440, P.U.R. 
1916E, 795, 113 N. E. 68, also to the 
same general effect, Alton Water Co. 
v. Illinois Commerce Commission, 
279 Fed. 869, 871, P.U.R.1922E, 
623; Illinois Power & Light Corp. v. 
Commerce Commission, 320 IIl. 427, 
431, P.U.R.1926C, 690, 151 N. E. 
236; State P. U. C. ex rel. Mitchell 
v. Chicago & W. T. R. Co. (1916) 
275 Ill. 555, 572, P.U.R.1917B, 1046, 
114.N. E. 325, Ann. Cas. 1917C, 50.) 
In the case of People ex rel. Board of 
Administration v. Peoria & Pekin U. 
R. Co. supra, the court drew a dis- 
tinction between the performance of 
executive and administrative duties 
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and the determination of controverted 
rights, the latter being held to con- 
stitute a judicial question which the 
Commission had no power to decide. 
The particular controverted right in- 
volved in the aforesaid case was one 
growing out of a contract between the 
parties, but the general principle ap- 
pears equally applicable to the case 
now before the Commission. A num- 
ber of rights relating to both the con- 
sumer and the utility company will 
necessarily depend upon and be de- 
termined by an adjudication of the 
aforesaid question. Considering the 
various aspects of the matter, the 
Commission inclines to the view that 
the determination or adjudication of 
the question of whether the customer 
did or did not fraudulently obtain or 
steal electricity is a question of a ju- 
dicial nature, proper to be presented 
to and decided by a court rather than 
by an administrative Commission. 

In the case of Madregano v. Wis- 
consin Gas & E. Co. supra, at p. 618 
of 181 Wis. the supreme court of 
Wisconsin took a similar view in a 
case where like circumstances were 
present. In that case the court said: 

“The plaintiffs allege in this case 
that they have not unlawfully con- 
verted electrical current to their own 
use. The defendant alleges that they 
have. This is a pure judicial 
question and involves the exercise of 
judicial power. Nor do Commissions 
have power to render a judgment 
under such circumstances.” 

It has not been questioned that the 
complainant could at any time bring 
an action in his own behalf before a 
court of competent jurisdiction for 
relief by injunction or otherwise 
against this respondent and for such 
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damages as might have arisen by rea- 
son of unlawful interruption of his 
service. Section 73 of the Illinois 
Commerce Commission Act provides 
specifically for the bringing of such 
an action in the courts by any person 
who has suffered damage by reason 
of any act or omission of a public 
utility in violation of the Commerce 
Commission Act or of any rule or 
order of the Commission. It appears, 
therefore, that relief directly through 
the courts is available to this. com- 
plainant. 

The scope of the findings and order 
in this proceeding will, therefore, be 
limited to the reasonableness of the 
practice of an interruption by the util- 
ity company of a customer’s service 
under the circumstances here present 
and as to whether or not the utility 
company acted in good faith and upon 
reasonable cause in discontinuing the 
service of this complainant. If it 
should appear that service was inter- 
rupted arbitrarily or through caprice 
or oppressively or without probable 
cause it would be proper that an order 
issue requiring the immediate resump- 
tion of service and that steps be taken, 
if necessary, under § 75 of the said 
act, to enforce the requirements of 
the said order. If, however, the inter- 
ruption of service be made in good 
faith and upon a reasonable belief and 
probability that electrical energy was 
in fact being stolen or fraudulently 
obtained, the Commission will not at- 
tempt to determine the ultimate ques- 
tion as to whether the energy was in 
fact so stolen or fraudulently ob- 
tained, but will dismiss the proceed- 
ings before it, leaving the complain- 
ant to seek his remedy before a court, 
where all of the questions necessarily 


involved can be determined, and 
proper relief afforded both to the cus- 
tomer and to the utility company. 

The Commission having considered 
all of the evidence, both oral and 
documentary, the statements, briefs, 
and arguments of the parties and be- 
ing fully advised in the premises, is 
of the opinion and finds: 

1, That the facts in reference to the 
subject matter of this complaint are 
as more fully set forth in paragraphs 
six (beginning on page 3), seven and 
eight (ending on page 5) in the re- 
citals of this order, which said recitals 
are hereby adopted as findings of fact; 

2. That the Public Service Com- 
pany of Northern Illinois, respondent, 
is a public utility subject to the juris- 
diction of this Commission; that the 
complainant, Anthon Mathison, is a 
resident of the village of Maywood, 
in Cook county, Illinois, and formerly 
received electric service from the said 
Public Service Company of Northern 
Illinois, that his service was discon- 
tinued by the said company for the 
reasons and under the circumstances 
hereinbefore stated, that he has filed 
with this Commission in proper form 
a complaint in respect thereto under 
§ 64 of the Commerce Commission 
Act and that by reason of the forego- 
ing the Commission has jurisdiction 
to hear and entertain the said com- 
plaint to the extent hereinbefore indi- 
cated, and has jurisdiction of the par- 
ties hereto; 

3. That the established practice of 
the said Public Service Company of 
Northern Illinois has been to discon- 
tinue the service of a customer whom 
it has good cause to believe is receiv- 
ing service fraudulently without pay- 
ing therefor, until satisfactory adjust- 
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ment and settlement is made in respect 
to such service, either directly between 
the parties or through the medium of 
this Commission or the courts, and 
that such practice is reasonable and 
just, though it is likewise reasonable 
and just that the said company should 
assume full responsibility for all con- 
sequences of such discontinuance of 
service if it prove to be in fact un- 
justified ; 

4. That in interrupting and discon- 
tinuing the service of the said com- 
plainant the Public Service Company 
of Northern Illinois has acted in good 
faith and with reasonable cause to be- 
lieve that the complainant has in fact 
received electric service wrongfully 
without paying therefor, and that it 
does not appear that the Public Serv- 
ice Company of Northern Illinois 
acted arbitrarily or with malice or 
caprice or oppressively ; 


5. That the Commission expresses 
no opinion and makes no findings as 
to whether the said complainant has 
or has not in fact wrongfully or 
fraudulently received service without 
paying therefor but the Commission 
regards that question as a question of 
a judicial nature, proper to be pre- 
sented before a court but not proper 
to be decided by this Commission ; 

6. That the complainant has ade- 
quate remedy available to him by in- 
stituting proceedings in a court of 
competent jurisdiction seeking res- 
toration of his service and/or dam- 
ages for its interruption; and 

7. That the complaint in this case 
should be dismissed. 

It is therefore ordered that the 
complaint of Anthon Mathison in 
Docket Case 20340 on August 30, 
1930, be, and the same is, hereby dis- 
missed. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVISION, 
PUBLIC SERVICE COMMISSION 


Re International Bus Corporation 


[Case No. 6424.] 


Certificates — Municipal consent — Service along boundary highway. 
1. The Commission issued a certificate for the operation of a two-way 
bus service along one side of an avenue that formed the dividing line 
between two municipalities, one of which was willing and the other un- 
willing to consent to the service, where public convenience and necessity 
appeared to require the service and where, in view of the lack of prec- 
edents, it appeared that the legal question of whether the avenue was a 
single highway for public use or two highways ought to be left to the 


courts, p. 363. 


Certificates — Safety of two-way service on one side of highway. 
2. Public safety was held not to be jeopardized by the granting of a 
certificate for the operation of a two-way bus service along one side of 
an avenue that formed the dividing line between two municipalities, one 
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RE INTERNATIONAL BUS CORPORATION 


of which had opposed and the other of which had consented to the bus 
service, where it appeared that the consenting municipality had ample 
police power to regulate traffic and insure safe operations by proper mark- 
ings, signals, policing, parking prohibitions, and other such precautions, 


p. 364 


[December 23, 1930.] 


A PPLICATION of a bus utility for a certificate of convenience 


and necessity; granted. 


APPEARANCES: Charles L. Feld- 
man, Corporation Counsel of the city 
of Buffalo, by Jeremiah J. Hurley; 
Franchot, Runals, Robillard & Cohen, 
by E. E. Franchot, Attorneys for pe- 
titioner ; Elton M. Dale, Attorney for 
Village of Kenmore; Roy R. Brock- 
ett, Supervisor of the Town of Tona- 
wanda ; Edward Leininger, Mayor of 
the Village of Kenmore; O. Clyde 
Joslin, Attorney for property owners 
and residents on north side of Ken- 
more avenue between Delaware and 
Colvin avenues; Walter Ducker, Vil- 
lage Clerk, Village of Kenmore; Har- 
old H. Grabson and D. F. Lane, Vil- 
lage Trustees, Village of Kenmore. 


Burritt, Commissioner: This is 
an application by the International 
Bus Corporation for a certificate of 
convenience and necessity to operate 
a bus line on Kenmore avenue and 
Colvin boulevard in the village of 
Kenmore. 

Kenmore avenue is the boundary 
line between the village of Kenmore 
and the city of Buffalo. The Inter- 
national Bus Corporation also applied 
to the city of Buffalo for a consent to 
operate eastwardly on Kenmore av- 
enue, between Delaware and Colvin 
avenues, but such consent has not been 
granted. It is, therefore, proposed to 
operate the bus in both directions on 
the north half of Kenmore avenue, 


within the village of Kenmore, and 
the village has adopted ordinances 
permitting such an operation. But 
service is demanded by a large num- 
ber of residents in the northeast por- 
tion of the village of Kenmore who 
are now a considerable distance from 
either bus or trolley service. The op- 
eration of the bus in both directions 
on the north side of Kenmore avenue 
is opposed by the residents of Ken- 
more residing immediately on the 
north side of Kenmore avenue, and 
by the city of Buffalo. 


Local Consent 


The village of Kenmore granted 
the necessary local consent to the In- 
ternational Bus Corporation on July 
22, 1929, for a term of twenty years. 
This consent permits operation on 
Colvin boulevard and on Kenmore 
avenue within the village of Kenmore. 
This consent contains the following 
provisions : 

(a) That the consent hereby grant- 
ed to operate motor vehicles over Ken- 
more avenue is intended to continue 
only so long as the grantee shall not 
possess and enjoy a consent to operate 
motor vehicles upon and along Col- 
vin avenue or some other nearby 
north and south highway other than 
Delaware avenue within the city of 
Buffalo; and 

(b) That upon the granting of a 
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consent to operate motor vehicles up- 
on and along said Colvin avenue or 
said other nearby north and south 
highway within the city of Buffalo, 
and the commencement of operation 
thereover of motor vehicles operated 
pursuant to the consent hereby grant- 
ed, the consent hereby granted to 
operate upon and along said Ken- 
more avenue shall cease and deter- 
mine. 

This consent was accepted by the 
International Bus Corporation on Au- 
gust 19, 1930. The International 
Bus Corporation has a consent from 
the city of Buffalo to operate on Del- 
aware avenue from down town to the 
city line, approved by the Commission 
on October 30, 1924, in Case No. 
Zaei, 


Route and Competition 


Kenmore avenue is a main east-and- 
west thoroughfare which not only car- 
ries local traffic but a certain amount 
of through traffic moving east and 
west along the northern edge of Buf- 
falo. Colvin boulevard is a north- 
and-south street, extending from the 
city of Buffalo through the eastern 
portion of the village of Kenmore. It 
is entirely in a residential section. The 
total length of the route applied for, 
which is from the point where Ken- 
more avenue crosses Delaware ave- 
nue, eastward on Kenmore avenue and 
then north on Colvin boulevard to 
Stillwell avenue, near the northern 
boundary of the village of Kenmore, 
is 1.2 miles of which about 3,000 feet 
is on Kenmore avenue. 

The proposed line connects at the 
corner of Kenmore and Delaware av- 
enues with the bus line of the Inter- 
national Bus Corporation, which 
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extends from downtown Buffalo 
through the village of Kenmore to 
Tonawanda. The proposed operation 
will simply connect the Colvin boule- 
vard section with the present Dela- 
ware avenue bus line, via Kenmore, 
during the greater part of the day. 
During the peak hours it is proposed 
to operate a through service from the 
northern terminal of the proposed line 
through Kenmore to downtown Buf- 
falo, via the Delaware avenue route 
in Buffalo. The Delaware avenue 
line passes north and south through 
the business section of the village of 
Kenmore. Busses now operate over 
this route to downtown Buffalo on a 
5-minute headway in the base, and 
2-minute headway in the peak. 

To the west of Delaware avenue is 
the Elmwood line, which also oper- 
ates into Buffalo. Immediately to 
the south of Kenmore avenue and 
about one-fourth of a mile west from 
Colvin boulevard, the Virgil avenue 
(Kenmore No. 9) Buffalo trolley 
line makes a turning loop at a point 
about half way between Colvin and 
Delaware on the south side of Ken- 
more avenue in Buffalo. It does not 
come into the village of Kenmore, but 
is available for use of Kenmore resi- 
dents living just north of Kenmore 
avenue and desiring to ride down- 
town in Buffalo. The route in Buf- 
falo on this Virgil avenue (Kenmore 
No. 9) car is said to be a circuitous 
one and not generally used to go 
downtown because of the time re- 
quired to make the trip. It was testi- 
fied that the cars are seldom used to 
capacity, probably on this account. 


Equipment and Operation 
It is proposed to use the same type 
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of busses on this route as are used on 
the Delaware avenue line at the pres- 
ent time. These busses are 7 feet 6 
inches wide, and a little over 33 feet 
long. A witness for the company tes- 
tified that these busses can pass each 
other with a space of one foot be- 
tween them, moving at a speed of 
25 miles per hour, and that they can 
turn from one 18-foot street into an- 
other but require the full width of 
the street to do so. 

Kenmore avenue is 36 feet in width, 
of which 18 feet is said to be within 
the village of Kenmore. An ordi- 
nance of the village of Kenmore pro- 
vides for the division of this portion 
of the street into two traffic lanes “the 
northerly 9 feet of said pavement to 
be known as the westerly traffic lane, 
and the balance of the street and pave- 
ment as the easterly traffic lane.” 
Busses bound east and north on the 
proposed route will use the southerly 
lane of this division of the street, and 
the busses westward bound would use 
the northerly lane. Another ordi- 
nance prohibits the parking of vehicles 
in Kenmore avenue, between Colvin 
and Delaware avenues. 

The petition states that only three 
busses will be used in the operation. 
Testimony shows that during the 
greater part of the day only one bus 
will be operated. The total time re- 
quired to make the round trip will be 
twenty minutes. The running time 
in one direction is approximately six 
minutes, with an eight-minute lay- 
over at the north end of the line at 
Stillwell avenue. During the peak 
hours, morning and night, extra 
busses will be operated along Dela- 
ware avenue to care for the additional 
traffic resulting from the operation of 


this line. This will make a headway 
of from twelve to fifteen minutes dur- 
ing these periods. While only one 
bus is operating there will, of course, 
be no possibility of two busses meet- 
ing on Kenmore avenue. The schedule 
could be so arranged that even in the 
peak hours busses would not be re- 
quired to pass on Kenmore avenue, 
and this should be done. 

The fares to be charged are: 5 cents 
between points within the village of 
Kenmore, and 10 cents between points 
within the village of Kenmore and 
points in the city of Buffalo. 


Opposition 


The city of Buffalo vigorously op- 
posed the proposed operation on Ken- 
more avenue on several grounds. It 
maintained that Kenmore avenue, as 
a whole, is one public highway, and 
not two highways—one in Buffalo 
and one in Kenmore, as contended by 
the village. It maintained that opera- 
tion in both directions on the north- 
erly side of Kenmore avenue would be 
a violation of the public highway law. 
The city also objected either to a 
larger number of busses on Delaware 
avenue to serve the village of Ken- 
more or to more Kenmore passengers 
on the present busses which might 
reduce the service to Buffalo residents 
using the Delaware avenue bus line. 
It claimed that International Bus Cor- 
poration had no franchise from the 
city to operate busses from Colvin 
boulevard and Kenmore avenue down- 
town on the Delaware avenue route in 
Buffalo. The city further points out 
that while the franchise granted by 
the village of Kenmore was for 
twenty years, that the franchise under 
which the International Bus Corpora- 
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tion is operating on Delaware avenue 
is for ten years and expires in 1934. 
The city maintains that Kenmore vil- 
lage could use its own streets, such as 
Hazeltine or Argonne, which parallel 
Kenmore avenue to the north and are 
wholly within the village of Kenmore. 
It also pointed out that the Hertel 
avenue street car line (Kenmore No. 
9) which makes a loop at the southern 
edge of the village of Kenmore is 
available for the transportation of 
passengers in this area. 

Residents on the north side of Ken- 
more avenue in the village of Ken- 
more almost unanimously objected to 
the proposed bus operation on the 
north half of Kenmore avenue, claim- 
ing that it interferes with their prop- 
erty rights and would cause them 
great inconvenience, and in a few 
cases would interfere with their busi- 
ness. Several residents testified that 
they have no driveways from the 
street into their property, and they 
would be compelled, therefore, to use 
the streets for parking their cars. 
They also claim that the operation of 
busses westwardly, so close to the 
curb, which would be really less than 
2 feet from the sidewalk, would create 
a hazardous and dangerous condition, 
as would the discharging of pas- 
sengers in the middle of the street on 
the eastwardly operation of the bus. 
These residents, through counsel, gen- 
erally maintained that the operation 
proposed would be hazardous to public 
safety and inimical to their rights and 
privileges as citizens. 


Convenience and Necessity 


Almost the entire eastern half of 
the village of Kenmore is a well-set- 
tled residential area. Testimony 
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showed that in the eastern half of the 
area between Delaware avenue and 
Colvin boulevard there are 800 resi- 
dences, practically all of which are 
occupied. Within one fourth of a 
mile of either side of Colvin boule- 
vard in the village of Kenmore, there 
are between 4,000 and 5,000 people. 
The great majority of these families 
have at least one person working 
downtown in Buffalo and most of 
them do some shopping downtown in 
Buffalo. The majority of these peo- 
ple also have to buy their groceries 
and do their small shopping on Dela- 
ware avenue in the village of Ken- 
more. Many witnesses testified that 
they are now compelled to walk from 
one half to three quarters of a mile 
and in some cases even a mile to Dela- 
ware avenue to do their shopping, or 
to take a Delaware avenue bus down- 
town. These residents maintain that 
this is an unnecessary hardship par- 
ticularly in inclement weather, and 
demanded bus service as a necessary 
convenience on Colvin boulevard. 
There is also a considerable area with- 
in the city of Buffalo, just to the south 
of Kenmore avenue, which would un- 
doubtedly use the proposed line if 
established rather than walk to Dela- 
ware avenue or use the Hertel avenue 
trolley line. 

Clearly the people in this consider- 
able area in Kenmore are entitled to 
more transportation than is now af- 
forded them. The proposed bus line 
offers one way to meet this need, and 
under ordinary circumstances approv- 
al of the certificate of convenience and 
necessity could readily be granted. 
But in this case both legal questions 
and questions of public safety are pre- 
sented, and these must be carefully 


362 





~~ PhVS WM . 


wn 


. = ee iriewiwtese'"w it Oa ee eg 


= tt wm fT § YW 8 7 + = &¢ wm FG 


Wwe 





RE INTERNATIONAL BUS CORPORATION 


examined. For even though great 
public convenience and necessity may 
exist, the Commission should not per- 
mit an obvious violation of highway 
laws to supply it. Nor would it be 
justified in permitting operation which 
might seriously jeopardize public 
safety. It must be determined, there- 
fore, (1) whether the proposed oper- 
ation is a legal one; and (2) whether 
public safety can be properly safe- 
guarded if the operation of the route 
is approved. 


Legal Questions 


[1] The basic legal question in- 
volved in this case—which has been 
carefully examined by counsel—is 
this: 

“Is Kenmore avenue (situate on the 
boundary line between the village of 
Kenmore and the city of Buffalo) a 
single highway for public use, or is it 
two highways, one in the village of 
Kenmore and one in the city of Buf- 
falo?” 

So far as construction, repair, and 
maintenance are concerned there ap- 
pears to be no dispute, that each mu- 
nicipality has authority over that por- 
tion of the highway within its geo- 
graphical limits; but there is a dif- 
ference of opinion as to whether the 
local authorities of Kenmore may 
adopt valid resolutions prescribing the 
use of the part of the highway physic- 
ally within the village of Kenmore, 
when such usage is at variance with 
the regulations specified in the High- 
way and Traffic Law—if we consider 
that the entire highway is a single one. 

The city of Buffalo holds that this 
highway is a joint one and that the 
common law rule,—that where joint 
authority is vested in several it must 


be executed by all—is applicable. 
Even though usage is urged as a yard- 
stick to measure jurisdiction, it is 
doubtful whether a usage which 
amounts to an assumption of the right 
to change the rule of the road is with- 
in the power of the local authorities 
so far as a joint highway is concerned, 
although it is undoubtedly within their 
power, or may be under special cir- 
cumstances, if the highway were 
wholly within the village of Kenmore. 

On the other hand, the village of 
Kenmore and the International Bus 
Corporation hold that the Kenmore 
village authorities have jurisdiction 
and that the articles adopted by them 
relative to the use of their portion of 
this highway are in all respects valid. 
They maintain that if the use of the 
highway may be regulated in one par- 
ticular by the village, such use may be 
regulated in other particulars includ- 
ing the one in question, since jurisdic- 
tion cannot be split up wholly on the 
basis of the manner of its exercise. 

We have already determined that 
public convenience and necessity re- 
quire the granting of this certificate. 
Aside from the question of safety 
which we will deal with later, the ques- 
tion presented to the Commission is, 
“Shall it go back of the express terms 
of a prima facie valid local consent 
and allow a technical legal construc- 
tion to prevent required, convenient, 
and necessary bus service to the pub- 
lic? Counsel advises that there are no 
direct precedents. Since  well-in- 
formed opinion may well disagree in 
these technical matters, and since con- 
venience and necessity have been 
clearly established, the certificate ap- 
plied for should be granted, allowing 
the courts to pass upon the legal ques- 
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tions involved, if and when such a re- 
view should be determined upon. This 
view is supported by the fact that the 
equities of the case are all in favor 
of the applicant, and a court’s decision 
passing upon the question of law in- 
volved, is desirable. 

As to other objections of the city 
of Buffalo, the number of busses cn 
Delaware avenue is not limited by the 
consent of the city of Buffalo, and if 
the present city service on this street 
proves to be inadequate for the ad- 
ditional passengers which may be put 
upon it, the remedy is to add the 
necessary busses. What is proposed 
is only added use of the Delaware 
avenue franchise. As far as the 
present proposal is concerned the date 
of expiration of the Delaware avenue 
consent is not important. The opera- 
tion under this consent extends only 
to Delaware avenue. 

The answer of the village to the 
suggestion that it could and should 
use one of its own streets, parallel 
with and to the north of Kenmore 
avenue, is that these streets are not 
suitable for heavy bus operations. 
They are entirely residential, too nar- 
row, not paved to carry heavy busses, 
and the maintenance of these residen- 
tial streets is chiefly by its residents, 
whereas Kenmore avenue is a busi- 
ness street. Moreover, local residents 
almost unanimously object to the use 
of these streets for bus purposes. 


Public Safety 


[2] The testimony and the briefs 
in this case show that the village has 
ample police power to regulate traffic 
and to insure public safety, by proper 
markings, signals, and stationing of 
traffic officers to guide the traffic. The 
P.U.R.1931B. 


village has passed the necessary ordi- 
nances prohibiting parking and pro- 
viding proper markings. Assurances 
have been received from the mayor of 
the village that all necessary and 
proper signs, marking, and other pre- 
cautions will be taken by the police to 
protect public safety. 

The objection of the people resid- 
ing on the north side of Kenmore 
avenue, that their property rights will 
be interfered with, and in some cases 
business interests injured, has been 
carefully reviewed. These persons 
maintain that the proposed no parking 
regulation interferes with their own 
convenience and to some extent will 
injure their business. It appears that 
these matters have been heard and 
considered by the village authorities 
in public hearing and that the village 
has, after considering the alternatives, 
deliberately determined that the ne- 
cessities and requirements of the resi- 
dents as a whole require this regula- 
tion, and we find nothing in the evi- 
dence to lead us to modify this find- 
ing. As to property dimage or loss 
of business that may result, the Com- 
mission has no authority in such mat- 
ters, and relief, if any may be had, 
lies in the proper courts of law. 


Conclusion 


In view of the fact that undoubted- 
ly public convenience and necessity 
have been found to exist, that no defi- 
nite inhibitions of law or court de- 
cisions which would prevent us from 
granting this petition can be found, 
and further, in view of the fact that 
the village of Kenmore has taken the 
necessary steps to properly provide for 
public safety, this petition should be 
granted, and a certificate of con- 
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Chairman Maltbie and Commis- 
sioners Van Namee and Lunn concur; 
Commissioner Brewster not present. 


venience and necessity issued to the 
International Bus Corporation. An 
order to this effect accompanies this 
memorandum. [Order omitted. ] 
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Re Charles Vollmer 


[Case No. 5098.] 





Certificates — Revocation — Territorial violation. 
The petition of a street railway company to have a certificate of conven- 
ience and necessity, held by a bus operator, revoked because he had violat- 
ed the terms in competing with the street car company, was denied, where 
it appeared that such unauthorized operations had been restrained by a 
court’s injunction after three days, and had not during that short period 
materially injured the railway company. 


[December 23, 1930.] 


P ETITION of a railway company to have a certificate of con- 
venience and necessity of a bus operator revoked; denied. 


APPEARANCES: W. Arthur Kline, 
Amsterdam, for Charles Vollmer; 
Wesley H. Maider, Gloversville, for 
Fonda, Johnstown and Gloversville 
Railroad Company. 


Lunn, Commissioner: On October 
18, 1928, this Commission granted to 
Charles Vollmer a certificate of con- 
venience and necessity authorizing the 
operation of a motor bus route in the 
city of Amsterdam. The primary pur- 
pose of this route was to replace the 
service formerly provided by a street 
car line of the Fonda, Johnstown and 
Gloversville Railroad Company, which 
line had been abandoned with the con- 
sent of this Commission, 
P.U.R.1931B. 


The present proceeding is brought 
by a petition made by the Fonda, 
Johnstown and Gloversville Railroad 
Company alleging that Vollmer has 
violated the terms and conditions of 
this certificate and asking that the cer- 
tificate be revoked. 

A public hearing was held before 
me at Albany. At this hearing there 
was little dispute as to the relevant 
facts. It appears that there is located 
in the city of Amsterdam an amuse- 
ment park known as Jollyland; that 
to reach this park from his certified 
route it is necessary for Vollmer to 
travel over Crescent avenue exten- 
sion; that during three days in June, 
1930, Vollmer operated his busses into 
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the park. Justice Brewster granted 
an injunction against such operation, 
stating in his opinion: 

“As to the operation of the Vroo- 
man avenue bus line to Jollyland Park, 
this, too, appears unauthorized since 
it is not expressly permitted by the 
certificate of the Public Service Com- 
mission and, therefore, such operation 
runs counter the statute (Transp. 
Corp. Law, § 66), since part of the 
route is upon public streets where such 
consent is required.” 

The bus line now operated by Voll- 
mer is providing a necessary and 


needed public service. To require its 
discontinuance would be a real hard- 
ship to many residents of Amsterdam 
who rely upon it for their public trans- 
portation. It does not appear that 
the short operation to the park by 
Vollmer materially injured the rail- 
road company and any repetition of 
such operation is prevented by the 
supreme court injunction to which I 
have above referred. 

I therefore recommend that the pe- 
tition in this proceeding be denied. An 
order to that effect is attached hereto. 
[Order omitted. ] 





DISTRICT OF COLUMBIA COURT OF APPEALS 


Mason M. Patrick et al. Constituting 
the Public Utilities Commission 
of District of Columbia 


F. B. Smith 


[No. 5168.] 
(— App. D. C. —, 45 F. (2d) 924.) 


Motor carriers — Power of Commission — Taxicab insurance. 
1. The Commission, in the exercise of its general regulatory powers grant- 
ed by Congress, has no authority to require taxicab operators to file a 
public liability bond, indemnity insurance, or statements of financial re- 


sponsibility, p. 367. 


Commissions — General powers — District of Columbia. 


2. The Congress of the United States exercises exclusive legislative pow- 
ers within the District of Columbia, and the Public Utilities Commission 
of that District is, therefore, merely an administrative agency, p. 369. 


[December 1, 1930.] 


P.U.R.1931B. 
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A PPEAL by the members of the Public Utilities Commission 

of the District of Columbia from a decree of the Supreme 

Court of the District of Columbia, granting an injunction to a 

taxicab operator to restrain the Commission from requiring 

public liability protection to be filed by taxicab operators; decree 
affirmed. 


APPEARANCES: Robert E. Lynch 
and William A. Roberts, both of 
Washington, for appellants; Leon 
Robbin and Jacob Milwit, both of 
Washington, for appellee. 

Before Martin, Chief Justice, and 
Robb and Van Orsdel, Associate Jus- 
tices. 


MartTI1n, Chief Justice: [1] The 
appellee, as plaintiff below, brought 
suit to enjoin the Public Utilities 
Commission of the District of Colum- 
bia from enforcing a certain regula- 
tion adopted by it, whereby he would 
be required to furnish a bond or in- 
demnity insurance or a statement of 
financial responsibility in order to se- 
cure a license to operate his taxicab 
within the District. It is conceded 
that the taxicab was to be operated as 
a common carrier of passengers for 
hire; and that appellee was denied a 
license to operate it within the Dis- 
trict unless he complied with the reg- 
ulation aforesaid. The controlling 
question in the case is whether the 
Commission possesses the lawful au- 
thority to make and enforce such a 
regulation. 

The lower court held that the Com- 
mission did not possess such author- 
ity, and enjoined its enforcement. 
Whereupon this appeal was brought. 

The Public Utilities Commission of 
the District of Columbia was created 
by § 8 of an Act of Congress approved 


March 4, 1913 (37 Stat. 974). The 
powers and duties of the Commission 
are expressly set forth in that section. 
The provisions which are cited in be- 
half of the Commission as authority 
for the regulation in question are to 
be found in paragraphs 2, 92, and 96 
of the section. 

Paragraph 2 provides that every 
public utility doing business in the 
District of Columbia is “required to 
furnish service and facilities reason- 
ably safe and adequate and in all re- 
spects just and reasonable.” 

Paragraph 92 provides that the pro- 
visions of the section are to be inter- 
preted and construed liberally “in or- 
der to accomplish the purposes there- 
of,” and further provides that the 
Commission shall have, in addition to 
the powers specified and mentioned, 
all additional, implied, and incidental 
powers proper and necessary to carry 
out the powers specified in the section ; 
and further provides that no rules, or- 
dinances, acts, or regulations of the 
Commission shall “be declared inop- 
erative, illegal, or void for any omis- 
sion of a technical nature in respect 
thereto.” 

Paragraph 96 provides that, if the 
Commission finds “that repairs, im- 
provements, or changes in any 
facilities of any common carrier ought 
reasonably to be made, or that any 
addition of service or equipment 
ought reasonably to be made thereto, 
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or that the vehicles of any 

common carrier are unclean, 
insanitary or that any addi- 
tion ought reasonably to be made 
thereto, in order to promote the com- 
fort or convenience of the public or 
employees, or in order to secure ade- 
quate service or facilities, the Com- 
mission shall have power to make 
and serve an order directing that 
such repairs, improvements, changes, 
or additions to service or equipment 
be made within a reasonable time. 

Acting under this alleged author- 
ity, the Commission in December, 
1929 (P.U.R.1930C, 158, 164) is- 
sued an official order entitled “Rules 
and Regulations Governing the 
Equipment and Operation of Motor 
Vehicles Operated for Hire 
in the District of Columbia,” reading 
in part as follows: 

‘Section 9 (a) No person, firm, or 
corporation shall operate any motor 
vehicle, as herein defined, unless and 
until the person, firm, or corporation 
shall : 

“(1) File with the Commission a 
sworn statement showing the ability 
of the person, firm, or corporation to 
pay all damages which may result 
from any and all accidents due to the 
negligent use or operation of such ve- 
hicle ; or 

“(2) File with the Commission se- 
curity, indemnity, or a bond guaran- 
teeing the payment by the person, 
firm, or corporation of all such dam- 
ages; or 

“(3) Insure to a reasonable amount 
the person’s, firm’s, or corporation’s 
liability to pay such damages ; and un- 
less the person, firm, or corporation 
shall 


P.U.R.1931B, 


“(4) File with the Commission, as 
often as the Commission shall in writ- 
ing demand, in form prescribed by 
the Commission, evidence of the per- 
son’s, firm’s, or corporation’s, com- 
pliance with the provisions of this 
section.” 

The Commission also added a state- 
ment that it will accept as compliance 
with subparagraph No. 1 a sworn 
statement, subject to verification, 
showing that the person making proof 
of financial responsibility has avail- 
able net assets of a permanent char- 
acter which would be sufficient to at- 
tach under judgment in amounts be- 
ginning with $8,000 for the operation 
of 5 cabs or less, and increasing to 
$65,000 for the operation of over 200 
cabs. 

The Commission will accept as com- 
pliance with subparagraph No. 2 a 
bond of the applicant with a solvent 
and responsible surety company or 
to two personal sureties, to be ap- 
proved by the Commission that the ap- 
plicant will pay all final judgments 
recovered against him for injury to 
one person up to $5,000, $10,000 for 
injury to more than one person, and 
$1,000 for property damage in any 
one accident, from the operation of 
his vehicles, providing, however, that 
an applicant seeking a license may file 
a bond in sums scheduled according to 
the number of motor vehicles for 
which he applies. 

The Commission will accept, as 
compliance with subparagraph No. 3, 
a policy or certificate of liability in- 
surance for each motor vehicle for 
which a license is sought, approved by 
the Commission, insuring the appli- 
cant in the sum of $5,000 for injury 
to one person, $10,000 for injury to 
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more than one person, and $1,000 for 
property damage in any one accident, 
through the operation of the licensed 
vehicle. 

We are of the opinion that the 
Commission exceeded the powers 
granted to it by the act in promulgat- 
ing the regulation in question, and ac- 
cordingly hold that the decree of the 
lower court enjoining its enforcement 
is right. 

The provisions of paragraphs, 2, 
92, and 96, of § 8, supra, plainly re- 
late to the material equipment and fa- 
cilities of all utilities within the Dis- 
trict; and their actual physical opera- 
tion ; also to the efficiency of the serv- 
ice rendered by them, and the regula- 
tion of the rates charged by them. 
The act contains no mention or impli- 
cation of any authority delegated to 
the Commission to make or enforce 
such a regulation as is involved here- 
in. And, in view of the fact that such 
a regulation necessarily imposes a 
substantial tax upon a class of persons 
within the District, which may be 
diminished or increased at the discre- 
tion of the Commission, it is not to be 
presumed that such authority would 
be granted by mere implication in the 
act. 

[2] It must be remembered that 
the Congress of the United States ex- 
ercises exclusive legislative powers 
within the District of Columbia, and 
the Public Utilities Commission is 
merely an administrative agency. In 
District of Columbia v. Bailey (1898) 
171 U. S. 161, 176, 43 L. ed. 118, 18 
Sup. Ct. Rep. 868, 874, Mr. Justice 
White, speaking for the Supreme 
Court of the United States, said: 
“The necessary operation of these 
provisions of the statutes is to cause 


the District Commissioners to be 
merely administrative officers, with 
ministerial powers only. The sums 
of the municipal powers of the Dis- 
trict of Columbia are neither vested 
in nor exercised by the District 
Commissioners. They are, on the 
contrary, vested in the Congress of 
the United States, acting pro hac 
wice as the legislative body of 
the District, and the Commission- 
ers of the District discharge the 
functions of administrative ofh- 
cials.”’ 

In Coughlin v. District of Colum- 
bia (1905) 25 App. D. C. 251, 254, 
the Commissioners of the District of 
Columbia, under an act of Congress 
empowering them to make all regula- 
tions as they might deem necessary 
for the protection of the lives, limbs, 
health, and comfort of all persons 
within the District, passed an ordi- 
nance requiring the removal of snow 
and ice from the sidewalks. Cough- 
lin was convicted of a violation of the 
regulation, and appealed. This court 
sustained the appeal, and among other 
things said: “That various municipal- 
ities may have exercised such power, 
as appears from various municipal 
ordinances collated in the brief on be- 
half of the appellee, is not to the point. 
Municipalities are usually vested with 
quasi legislative powers, among them 
the sovereign power of taxation and 
assessment, and from the fact that mu- 
nicipal ordinances are elsewhere to be 
found, analogous to the so-called reg- 
ulation here in question, it is not to be 
inferred that similar powers exist in 
the Commissioners of the District of 
Columbia. The Commissioners are 
not the municipality, but only the ex- 
ecutive organs of it; and Congress 
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has reserved to itself, not only the 
power of legislation in the strict sense 
of the term, which it cannot constitu- 
tionally delegate to anyone or to any 
body of men, but even the power of 
enacting municipal ordinances, such 
as are within the ordinary scope of the 
authority of incorporated municipali- 
ties. It has delegated to the Commis- 
sioners simply the power of making 
‘police regulations,’ and only such po- 
lice regulations as are usual and com- 


monly known by that designation. 


See also United States ex rel. 
Daly v. Macfarland (1907) 28 App. 
D. C. 552; Fay v. Macfarland (1908) 
32 App. D. C. 295; Newman v. Wil- 
lard’s Hotel Co. (1918) 47 App. D. 
C. 323; Hazard v. Blessing (1924) 
55 App. D. C. 114, 2 F. (2d) 916; 26 
R. C. L. 676. 

The decree of the lower court is af- 
firmed, with costs. 





WASHINGTON DEPARTMENT OF PUBLIC WORKS 


Re J. A. & F. T. Callender 


[D-719, Order M. V. 2803.] 


Monopoly and competition — Rerouting of express service — Motor carriers. 
A carrier engaged in the business of picking up and delivering motion 
picture films in connection with a railway express agency, and previously 
operating between two cities over railway and ferry lines, should not be 
granted authority to establish an independent motor service between such 
cities for the continuation of such business after the successive abandon- 
ment of the railway and ferry services, in the absence of evidence that 
authorized motor carriers already operating on that route are not able 


to furnish adequate service. 


(Purse, Supervisor of Public Utilities, dissents.) 
[February 27, 1931.] 
A PPLICATION of an express carrier for a certificate of con- 


venience and necessity to establish a motorized service 
between Seattle and Tacoma, Washington; denied. 


By the DEPARTMENT: This mat- 
ter came on regularly for hearing at 
Tacoma, Washington, on the 15th 
day of December, 1930, pursuant to 
notice duly given, before B. R. Lewis, 
supervisor of transportation; Evalyn 
Brotherton reporting the proceedings. 

The parties were represented as fol- 
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lows: J. A. Callender and F. T. 
Callender, by Rex Roudebush, Attor- 
ney, Tacoma; Des Moines Auto 
Freight Company, Suburban Trans- 
portation System, Pacific Motor 
Transport Company, Washington 
Motor Freight Association, Tacoma- 
Seattle Auto Freight, Railway Ex- 
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RE J. A. & F. T. CALLENDER 


press Agency; and North Coast 
Transportation Company, by Hance 
H. Cleland, Attorney, Olympia. 

Witnesses were sworn and ex- 
amined, documentary evidence was 
introduced, and the Department, be- 
ing fully advised in the premises, 
makes and enters the following find- 
ings of fact and order. 


I 


About the year 1916, J. A. Cal- 
lender began in Seattle and Tacoma 
the business of picking up and deliver- 
ing motion picture films, evidently in 
connection with the service of the 
railway express. In about 1919 or 
1920, the firm, which had become Cal- 
lender Brothers, took over the express 
business of the Seattle-Tacoma elec- 
tric interurban railway. Goods were 
transported between the two towns on 
the interurban cars and were picked 
up and delivered with motor trucks. 
When the interurban railway ceased 
operations in 1928, Callender Broth- 
ers made an arrangement with the 
Puget Sound Navigation Company 
and continued their business substan- 
tially as before, that is, the goods were 
transported between the two cities on 
the boats of the Navigation Company 
and were picked up and delivered 
within the cities with motor trucks. 
In November, 1930, the Puget Sound 
Navigation Company made public an- 
nouncement that it would discontinue 
its passenger boat service between 
Seattle and Tacoma on December 15, 
1930. This application followed. 


II 


Protests against the application 
were filed by North Coast Transporta- 
tion Company, Pacific Motor Trans- 


port Company, Suburban Transporta- 
tion System, Des Moines Auto Com- 
pany, Motor Coach Association of 
Washington, Washington Motor 
Freight Association, Great Northern 
Railway Company, Chicago, Milwau- 
kee, St. Paul & Pacific Railroad Com- 
pany, Oregon-Washington Railroad 
and Navigation Company, and Rail- 
way Express Agency. 

North Coast Transportation Com- 
pany furnishes passenger and express 
service by motor stages between 
Seattle and Tacoma; Pacific Motor 
Transport Company and Tacoma- 
Seattle Auto Freight furnish freight 
service by motor truck; and the Rail- 
way Express Agency furnishes ex- 
press service on the trains between 
Seattle and Tacoma. 


III 


Authority to grant the application 
must be found in § 4, Chap. 111, 
Laws of 1921: 

“No auto transportation company 
shall hereafter operate for the trans- 
portation of persons and/or property 

without first having obtained 
: a certificate declaring that 
public convenience and necessity re- 
quire such operation; but a certificate 
shall be granted when it appears to 
the satisfaction of the Commission 
that such person, firm, or corporation 
was actually operating in good faith, 
over the route for which such certifi- 
cate shall be sought on January 15, 
1921. . . . The Commission shall 
have power, after hearing, when the 
applicant requests a certificate to oper- 
ate in a territory already served by a 
certificate holder under this act, only 
when the existing auto transportation 
company or companies serving such 


P.U.R.1931B. 371 








territory will not provide the same to 
the satisfaction of the Commission. 


99 
* 


It will be noted that the section 
makes no mention of express, but re- 
fers only to “persons and/or prop- 
erty.’ The term “express” was 
adopted by the Department to facili- 
tate supervision and regulation and 
is defined in Rule 80 of the Depart- 
ment’s rules and regulations govern- 
ing auto transportation companies as 
follows : 

“The term ‘express’ as used in cer- 
tificates of public convenience and 
necessity includes only such shipments 
as can be haridled as an adjunct and 
incidental to the passenger service 
authorized thereby; must be confined 
strictly to vehicles operated primarily 
for the carriage of passengers; must 
not be of sufficient volume to disturb 
the convenience, speed, and other es- 
sential qualities of the passenger serv- 
ice, and the rates for carriage of such 
express must be based primarily upon 
the expedited service rendered.” 

The service contemplated by appli- 
cants clearly is not an express service 
within the term of the definition. Ap- 
plicants do not intend to operate pas- 
senger stages, but are planning to 
operate trucks that will not carry pas- 
sengers. There is little in the record 
to indicate that their rates in any way 
reflect the expedited service. On the 
contrary, their rates, including pick- 
up and delivery, are only slightly 
higher than the express rates of the 
North Coast Transportation Com- 
pany which furnishes no pick-up or 
delivery service, and on packages 
weighing less than a hundred pounds 
are lower than the auto freight com- 
panies. The applicants have request- 
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ed a class of certificate which was 
created by a rule of the Department 
and have failed to bring themselves 
within the terms of the rule. 

Applicants evidently believe that 
there is an express service in the auto 
transportation field other than the one 
defined in the Department’s rules. 
They did not offer to define it at the 
hearing or in their brief. 

The Public Service Commission 
Act defines an “express company” as 
follows: 

“The term ‘express company’ when 
used in this act, includes every cor- 
poration, company and per- 
son . who shall engage in or 
transact the business of carrying any 
freight, merchandise, or property for 
hire on the line of any common car- 
rier operated in this state.” Section 
10344, Rem. Comp. Stat. 

Obviously the previous operations 
of Callender Brothers on the interur- 
ban and on the boats brought them 
within the terms of the definition and 
obviously their proposed operation 
over the highway with their own 
vehicles takes them without the terms 
of the definition. 

The chief advantage of any motor 
truck service over rail or boat service 
is the greater speed, more flexible 
schedules and the pick-up and de- 
livery. These characteristics are com- 
mon to motor truck service whether 
it be called “express” or “freight.” 
An express certificate based on that 
distinction would be a mere camou- 
flage; it would be a freight certificate 
under another name. Having ob- 
tained the certificate, what would pre- 
vent the holders from lowering their 
rates and competing actively for the 
freight business? It is doubtful 
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whether the Department would have 

the power to compel them to maintain 

their proposed rates. A carrier ordi- 
narily has the right to compete for 
business. 

The Department is of the opinion 
and finds that the service proposed by 
the applicants is freight service with- 
in the meaning of the law and the 
rules of the Department. Pacific 
Motor Transport and Tacoma-Seattle 
Auto Freight each hold certificates 
authorizing freight service between 
Seattle and Tacoma. There is noth- 
ing in the record to indicate that the 
service which they furnish is unsatis- 
factory or that they have been ordered 
to furnish improved service. In such 
a situation it has been definitely set- 
tled that the Department has no au- 
thority to grant an additional certifi- 
cate over the same route. State ex 
rel. United Auto Transp. Co. v. De- 
partment of Public Works, 129 
Wash. 5, P.U.R.1924D, 114, 223 
Pac. 1048; State ex rel. Krakenberger 
v. Department of Public Works 
(1926) 141 Wash. 168, P.U.R. 
1927C, 305, 250 Pac. 1088; Pacific 
Northwest Traction Co. v. Depart- 
ment of Public Works (1929) 151 
Wash. 659, 276 Pac. 566; North 
Coast Transp. Co. v. Department of 
Public Works (1930) 157 Wash. 79, 
288 Pac. 245. 

Some suggestion is made that Cal- 
lender Brothers are entitled to a cer- 
tificate because they were operating 
in good faith prior to 1921. We 
think this suggestion is sufficiently 
answered by pointing out that Cal- 
lender Brothers up to the day of the 
hearing had never operated over the 
highway. The good faith provision 
of the statute obviously was inserted 
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for the benefit of concerns which 
were on the date set operating on the 
public highways as common carriers 
of passengers or freight. 
Furthermore, the Department is 
convinced that public convenience and 
necessity do not require the service 
proposed. Exhibit 9 shows that the 
North Coast Transportation Com- 
pany operates stages between Seattle 
and Tacoma every half hour from 
6 A. M. in the morning until 12 mid- 
night. Express service is furnished 
from depot to depot. Motion picture 
films and iced food shipments are not 
accepted. Railway express service is 
furnished from Seattle at 7:50 a. m., 
8:15 a. m., 8.30 a. m., 12 noon, 4: 15 
Pp. M., 6:25 p. M., 11:15 P. m.; and 
from Tacoma at 5 a. M., 8:15 a. M., 
11:09 a4. m., 1:15 p.m., 3:29 P. m., 
7 Pp. M., 7:50 p. M. and 8:25 P. Mo. 
The Railway Express Agency has 
free pick-up and delivery service in 
Seattle and Tacoma to about the same 
extent as the applicants and will ac- 
cept for shipment any article trans- 
ported by applicants. The motor 
freight lines have trucks leaving 
Seattle at 3 a. m., 11 a. m., 12 noon 
and 5 p. m., and leaving Tacoma at 
12 noon and 5 vp. mM. The motor 
freight lines have a free pick-up and 
delivery service within the business 
districts of Seattle and Tacoma and 
will accept any article transported by 
the applicants. There are in addition 
several freight trains each way daily 
between Seattle and Tacoma and two 
freight boats. Exhibit 21 shows that 
between the hours of 8 a. M. and 5 
p. M. there are thirty scheduled serv- 
ices southbound and_ twenty-nine 
northbound. On such a record it 
would be impossible to find public con- 
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venience and necessity for the pro- 
posed service. 

Applicants contend that their busi- 
ness is not competitive in a true sense 
with the business of the other carriers 
and to substantiate this claim point 
out that the North Coast Transporta- 
tion Company does not furnish pick- 
up and delivery service; that the Rail- 
way Express does not operate at con- 
venient hours, and that the motor 
freight service is slower. All this 
might be admitted and still the ap- 
plication would have to be denied. 
The law authorizes the Department 
to order and require improved and 
sufficient service. An additional cer- 
tificate may be granted only when the 
regulatory power proves ineffective. 

Applicants point out that the denial 
of their application will destroy their 
business. The Department does not 
see the materiality of this argument. 
Applicants could have obtained a cer- 
tificate in 1921 had they placed them- 
selves in a position to demand it. In- 
stead they elected to conduct their 
operations, first over the electric inter- 
urban, and then over the boats of the 
Puget Sound Navigation Company. 
Both the boat service and the electric 
interurban service have been aban- 
doned. It is this fact which threatens 
to destroy the applicants’ business and 
not any action of this Department. 
It is, of course, unfortunate for the 
applicants that the boats quit operat- 
ing but we cannot see that that fact 
gives them any right to a certificate. 
If it does, then the Puget Sound Navi- 
gation Company which had a much 
greater business between Seattle and 
Tacoma is likewise entitled to a cer- 
tificate in order that it may not lose 
its business. 


P.U.R.1931B. 


ORDER 


Wherefore it is ordered that the 
application herein be denied. 


Purse, Supervisor of Public Utili- 
ties, dissenting: I am in accord with 
the majority in so far as the findings 
of fact one and two are concerned 
and with the first part of three, which 
relates to the granting of applications 
as found in § 4, Chap. 111, Laws of 
1921. 

I do not agree with the majority 
conclusions for the following reasons : 

(A) The business of Callender 
Brothers was started prior to the 
enactment of the certificate law. 
Property was being transported be- 
tween Seattle and Tacoma; pick-up 
and delivery being by motor trucks. 
This constituted a common carrier 
operation and brought such opera- 
tion directly under the jurisdiction of 
the Department of Public Works. 
Section 1, Chap. 111, Laws of 1921 
(Public Service Laws, § 205) defines 
an auto transportation company as 
any person, etc. “owning, controlling, 
operating, or managing any motor 
propelled vehicle not usually operated 
on or over rails used in the business 
of transporting persons, and/or prop- 
erty for compensation over any public 
highway in this state between fixed 
termini or over a regular route, and 
not operating exclusively within the 
incorporated limits of any city or 
town.” From the evidence it is very 
apparent that this company comes 
within the provisions of the act as 
being a common carrier for hire be- 
tween fixed termini over a regular 
route and not operating exclusively 
within the incorporated limits of any 
city or town. 
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“The term ‘public highway’ when 
used in this act means every street, 
road, or highway in this state.” (Sec- 
tion 205, Public Service Laws.) 

If one were to apply the rule of 
ejusdem generis to the word “high- 
way” in this definition it might not 
include navigable waters, etc., but 
would be limited to highways, streets, 
and roads on land; but an examina- 
tion of the statute and particularly a 
consideration of the phrase—“not 
operating exclusively within the in- 
corporated limits of any city or town” 
—indicates that it was the object of 
the legislature to establish control and 
regulation over auto common carrier 
traffic in all places not subject to local 
regulation. 

It is my belief that the object and 
intent of the legislature is the chief 
rule of construction to which other 
rules must yield. Neither Seattle 
nor Tacoma can regulate the opera- 
tions of this carrier and it would 
seem that the statute expressly 
places upon the Department of Pub- 
lic Works the duty of regulating this 
operation. 

(B) Public convenience and neces- 
sity for this operation was firmly 
established through the fact that about 
one thousand business houses are 
served by this company in Seattle and 
approximately six to seven hundred 
business houses in Tacoma. (Tr. p. 
7). And that the average daily ship- 
ments from Seattle alone approximate 
one hundred. The business of Cal- 
lender Brothers started in a very 
modest way, the gross business in 
1919-1920 being $8,000 and over 
$34,000 for 1929. The force has 
been increased from two owners to 
seven men in all. 


(C) The fact that Callender 
Brothers have not heretofore been is- 
sued a good faith certificate as pro- 
vided for in § 4 of Chap. 111, Laws 
of 1921, cannot be relied upon as a 
reason for now refusing them a cer- 
tificate. Prior to the enactment of the 
certificate law Callender Brothers 
were operating as a common carrier 
between Seattle and Tacoma, using 
auto trucks as the principal means of 
conducting their business. Section 
208 of the Public Service Law pro- 
vides in part as follows: 

“But a certificate shall be granted 
when it appears to the satisfaction of 
the Commission that such person, 
firm, or corporation was actually 
operating in good faith, over the route 
for which such certificate shall be 
sought on January 15, 1921.” 

There can be little question but that 
this clause governing good faith oper- 
ators was indispensable for the pro- 
tection of those carriers who had built 
up their business before January 15, 
1921. The enforcement of the act 
without such a clause would have re- 
sulted in the taking of property with- 
out due process of law. 

The legislature of 1921 did its best 
to protect vested rights and placed 
upon the Department the duty of 
properly applying the law. This case 
presents a problem of statutory con- 
struction and requires the application 
of the principle that statutes should 
be interpreted so as to protect vested 
rights and avoid any construction 
which would be illogical or contrary 
to the manifest intention of the legis- 
lature. It is my belief that the De- 
partment under § 4, Chap. 111, Laws 
of 1921 was required to bring the 
then existing operation within its 
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jurisdiction and regulation at that 
time and was further required to issue 
to them a good faith certificate. 

(D) Even if the statutory con- 
struction is such that Callender Broth- 
ers are not entitled to a good faith 
certificate they would be entitled to a 
certificate now on the weight of the 
testimony produced at the hearing 
showing public convenience and neces- 
sity and character of service. 

A recent opinion of the attorney 
general states in part as follows: 

“The Auto Transportation Act 
does not divide transportation of 
property into classes and if there is 
any distinction between express traffic 
and freight traffic, it would be one 
that would be created by the Depart- 
ment. It is my understanding that a 
distinction of this character has been 
created. 


“It is our opinion that if the De- 
partment has power to create a dis- 
tinction and issue a certificate of 
necessity for express service, which 
it apparently has done by giving such 
a certificate to the North Coast Trans- 
portation Company along with its cer- 
tificate to operate stages, that it also 
has power to grant a certificate solely 
for express purposes. If the appli- 
cant, therefore, makes a satisfactory 
showing that the present express serv- 
ice as rendered by the North Coast 
Transportation Company is unsatis- 
factory, the Department would in its 
discretion have authority to issue a 
certificate to another party solely for 
this purpose.” 

For the reasons stated above it is 
my opinion that the application of 
Callender Brothers for a certificate 
should be granted. 





MISSOURI SUPREME COURT, DIVISION NO. 1 


State ex rel. Laundry, Incorporated, et al. 


V 


Public Service Commission et al. 


[No. 30541.] 
(— Mo. —, 34 S. W. (2d) 37.) 


Pleadings — Complaint against rate classification — Necessary signatures. 
1. A complaint by a commercial consumer against the failure of a water 
utility to give it a favorable rate classification is not such a complaint as 
would require the signatures of not less than twenty-five consumers in 
order to confer jurisdiction upon the Commission, p. 383. 


Statutes — Construction — Public Service Commission Law. 
2. A Public Service Commission law is a remedial statute bottomed upon 
the police power of the state and must be liberally construed in the interest 
of public welfare or convenience, p. 386. 
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Commissions — Nature and general powers — Source of powers. 
3. The Public Service Commission is an administrative agency or com- 
mittee of the legislature, and as such is vested with only such powers as 
are conferred upon it by the statute creating it, p. 386. 

Rates — Construction of schedule — Manufacturers’ classification. 
4. A manufacturers’ rate filed by a water utility with the Commission 
should be given a liberal, rather than a strict, construction as to the type 
of commercial consumer entitled to such a rate classification, p. 386. 

Discrimination — Duty of the Commission — Rate classification. 
5. A rate classification of utility consumers by the Commission in order 
to be valid must comport with the rule or principle of sound legislative 
classification, p. 387. 

Discrimination — Water — Laundries entitled to manufacturers’ rate. 
6. An order of the Commission sustaining a water utility’s refusal to fur- 
nish service to laundries under the special rate charged to general manu- 
facturers was held to be unjustly discriminatory, p. 388. 

Reparation — Power of the Commission — Judicial function. 
7. The Public Service Commission as an administrative body cannot ex- 
ercise a judicial function by promulgating an order requiring a pecuniary 
reparation or refund for alleged excessive rate payments by utility con- 
sumers, p. 392. 


[January 5, 1931.] 


cE; ERTIORARI by the state upon relation of a laundry company 

to review an order of the Public Service Commission re- 

fusing to order a water utility to serve a laundry company at a 

“manufacturers’ rates” ; lower court judgment reversing ; Com- 
mission order affirmed. 


me 


APPEARANCES: D. D. McDonald Louis County Water Company, a Mis- 
and J. P. Painter, both of Jefferson souri public utility corporation, filed 
City, for Public Service Commission; with the Public Service Commission 
Roby Albin, of St. Louis, for re- on December 20, 1928, and remand- 
ing the said proceeding to the Public 
Service Commission for further ac- 

Seppon, C.: This is an appeal by _ tion. 
the Public Service Commission of this The proceeding was instituted upon 
state from a judgment of the circuit a written complaint filed with the Pub- 
court of Cole county, made and en- lic Service Commission by the Maple- 
tered on January 3, 1930, setting aside wood Laundry Company and the 
an order of the Public Service Com- Overland Laundry Company, both in- 
mission, dated June 14, 1929 (P.U.R. corporated entities, which written 
1929E, 129) dismissing the complaint complaint charged and alleged, in sub- 
of the Laundry, Inc., and the Over- stance and effect, that the complain- 
land Laundry Company, both Mis- ants are and were, at all times herein 
souri corporations, against the St. referred to, engaged in a general 
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laundry business, washing, cleaning, 
starching, and ironing clothes, cloth- 
ing, textile fabrics, and all and every 
article made therefrom; that they are 
engaged in said business on a very 
large scale, by the use of a large 
number of hired employees, and by the 
use of a large amount of machinery 
and equipment, such as is usually and 
generally used by large industries and 
other establishments of an industrial 
and manufacturing nature; that they 
are further engaged in those busi- 
nesses which are incidental to wash- 
ing and cleaning clothing and launder- 
ing the same, such as gathering soiled, 
unwearable, and unusable clothing and 
fabrics, cleaning, reclaiming, repair- 
ing and renewing the same, and deliv- 
ering the same to their customers in 
the nature of clean and usable cloth- 
ing and fabrics; that, in the conduct 
of complainants’ said business, the 
principal article, ingredient, and mate- 
rial used is water, which is purchased 
by complainants from the St. Louis 
County Water Company; that com- 
plainants have been charged by the St. 
Louis County Water Company for 
said water so used, and are now being 
charged for said water so being used, 
at meter rates, which rates are the 
same as are charged individual users 
and consumers; that complainants 
have paid such water charges and 
rates under protest, for the reason 
that said St. Louis County Water 
Company has threatened to discon- 
tinue the supply of water furnished to 
complainants in the event that water 
is not paid for by complainants at the 
same meter rates as are charged in- 
dividual consumers ; that complainants 
use and have used, in carrying on their 
business, an amount of water in ex- 
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cess of 500,000 gallons per month, 
which water is purchased from the St. 
Louis County Water Company; that 
there is, and has been, in force and 
effect, within and for St. Louis coun- 
ty, a schedule of rates for water, 
which became effective on April 1, 
1924, providing certain rates for wa- 
ter for industrial establishments, 
known as “manufacturers’ rates,” and 
which provide that consumption of 
water for manufacturing purposes 
amounting to 500,000 gallons per 
month shall be at the rate of 15 cents 
per thousand gallons, with a discount 
of 10 per cent for cash paid in ten 
days; that complainants have made ap- 
plication to the said St. Louis County 
Water Company for the said “manu- 
facturers’ rates,” but the said water 
company has failed and refused to 
extend to complainants the said 
“manufacturers’ rates’; that by ex- 
tending said “manufacturers’ rates” 
to certain users and consumers of wa- 
ter, and by withholding such rates 
from complainants, who use the same 
or larger amounts of water, sufficient 
to come within said class and schedule 
of rates, there results an unjust and 
unfair discrimination against com- 
plainants, which is illegal and unfair 
to complainants. 

The relief sought by complainants, 
as prayed in their complaint, is that 
the Public Service Commission ‘“‘make 
investigation of the facts and matters 
as set forth herein, and determine that 
the said manufacturers’ rates shall be 
available to the petitioners (complain- 
ants), and for an order upon the 
said St. Louis County Water Com- 
pany to extend to the petitioners the 
said manufacturers’ rates, and to sell 
and to supply to petitioners water on 
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said basis and at said rate and upon 
said conditions; and that the said St. 
Louis County Water Company ac- 
count to the petitioners for the mon- 
eys which petitioners have been com- 
pelled to pay under protest since April 
1, 1924, and to refund to the peti- 
tioners the amounts paid, together 
with interest, in excess of the amount 
which petitioners should have paid 
had they been classified as manufac- 
turers, and had they been extended 
the said manufacturers’ rates; and the 
petitioners pray for such other and 
further relief in the premises as to the 
Public Service Commission may seem 
meet and proper.” 

In due time, and after proper no- 
tice to the St. Louis County Water 
Company, a hearing upon said com- 
plaint was had before the Public Serv- 
ice Commission at its principal office 
in Jefferson City, Cole county, Mis- 
souri, at which hearing the complain- 
ants and the St. Louis County Water 
Company appeared by counsel, and 
evidence was offered by the respec- 
tive parties in support of, and in op- 
position to, the written complaint so 
filed. At such hearing, it appearing 
that the Laundry, Inc., a Missouri cor- 
poration, had succeeded to the corpo- 
rate business, rights, and franchises of 
the Maplewood Laundry Company, 
the successor corporation was substi- 
tuted as a complainant in the place 
and stead of Maplewood Laundry 
Company. 

The evidence adduced upon the 
hearing before the Public Service 
Commission developed the following 
facts: 

Since March 13, 1924, and effec- 
tive from and after that date, there 
has been on file with the Public Serv- 


ice Commission a schedule of rates, 
filed by the St. Louis County Water 
Company, and ordered and approved 
by the Commission, for the furnish- 
ing of water to consumers “residing 
in incorporated cities and towns en- 
tering into franchise contracts with 
the company for water and fire service 
for periods of twenty years,” which 
schedule of rates is as follows: 


Use in Gallons per Quarter Per M. 
0 to 3,000 (first) 3,000 gal. ........ o.-- 483¢ 
3,000 to 9,000 (next) 6,000 gal. ....... 45¢ 
9,000 to 36,000 (next) 27,000 gal. ..... 373¢ 


36,000 to 225,000 (next) 189,000 gal. .. 30¢ 
225,000 to 600,000 (next) 375,000 gal. 224¢ 
PER VRE GHD oii escinseesssseseann 18¢ 

The plant and place of business of 
the Laundry, Inc., being located in 
the city of Maplewood, an incorpo- 
rated city in St. Louis county, the said 
laundry corporation has been charged 
by the St. Louis County Water Com- 
pany for all water consumed accord- 
ing to the aforestated schedule of 
rates. 

A schedule of rates, filed by the St. 
Louis County Water Company with 
the Public Service Commission, and 
ordered and approved by the Com- 
mission, effective from and after 
March 13, 1924, for the furnishing 
of water to consumers in unincorpo- 
rated communities “where there are 
no franchise contracts for water and 
fire hydrant service,” is as follows: 


Use in Gallons per Quarter Per M. 
0 to 3,000 (first) 3000 gal. ..... ..ccsese 65¢ 
3,000 to 9,000 (next) 6,000 gal. ........ 60¢ 
9,000 to 36,000 (next) 27,000 gal. ...... 50¢ 


36,000 to 225,000 (next) 189,000 gal. .. 40¢ 
225,000 to 600,000 (next) 375,000 gal. .. 30¢ 
ee Sa eee 20¢ 

The plant and place of business of 
the Overland Laundry Company be- 
ing located in Overland, an unincor- 
porated community in St. Louis coun- 
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ty, the said laundry corporation has 
been charged by the St. Louis County 
Water Company for all water con- 
sumed according to the latter schedule 
of rates. 

There is also on file with the Pub- 
lic Service Commission a schedule of 
rates, denominated “manufacturers’ 
rates,” filed by the St. Louis County 
Water Company, and ordered and ap- 
proved by the Commission, dated 
March 13, 1924, and effective from 
and after that date, and which sched- 
ule is a restatement of the “manufac- 
turers’ rate’ as it has existed in St. 
Louis county since the year 1910, as 
follows: “Consumption for manu- 
facturing purposes, amounting to 
500,000 gallons per month, shall be 
at the rate of 15 cents per thousand 
gallons, with a discount of 10 per cent 
for cash in ten days.” 

The evidence shows that the St. 
Louis County Water Company has 
extended the ‘manufacturers’ rate” to 
ten of its customers or consumers of 
water, each of which customers em- 
ploys a number of persons in the con- 
duct and operation of its business, 
which is that of converting or manu- 
facturing raw materials into finished 
commercial products. There is no 
positive evidence as to the number of 
persons employed by each of said ten 
customers enjoying the “manufac- 
turers’ rate,” but the evidence shows 
that at least one of such customers 
was employing about thirty men at 
the time of the hearing. The rea- 
son for the “manufacturers’ rate” 
was thus explained by an executive 
officer of the St. Louis County Water 
Company at the hearing: “The only 
reason for that rate was to put into 
effect (such rate) at a time that it was 
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necessary to get a volume of business 
and a number of consumers in the 
county, if the (water) company was 
going to be able to continue to oper- 
ate. The excuse for making 
that rate was that these (manufactur- 
ing) concerns each employed several 
hundred men, and these men would, 
at that time or shortly after that time, 
come to the county to live and build 
homes and live out in the county, and 
that would bring the volume of busi- 
ness to the company very greatly in 
excess of the amount of water taken 
by the manufacturing concerns them- 
selves, and these household consumers 
taking water at the block (or meter) 
schedule would pay the maximum rate 
for water, since they pay the highest 
rate of the block (meter) schedule, 
and, added to the manufacturers’ rate 
or the amount of money received from 
the manufacturers, it would make up 
the loss, and possibly produce a profit 
on the total business.” 

The chief executive officer of the 
St. Louis County Water Company 
testified that the ‘manufacturers’ 
rate” of 15 cents per thousand gallons 
of water, with a reduction of 10 per 
cent if paid in cash within ten days 
from the date of billing, makes the net 
rate charged the consumer enjoying 
the “manufacturers’ rate” amount to 
the sum of 134 cents per thousand 
gallons, which rate is less than the 
actual cost of production ; that the cost 
of production, or operating expense, 
of the St. Louis County Water Com- 
pany, based upon the aggregate 
amount of water sold to all consum- 
ers in the year 1925, was 22.26 cents 
per thousand gallons; that the cost of 
production, or operating expenses, in 
the year 1926 was 18.7 cents per thou- 
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sand gallons; and that the production 
cost of water furnished by the water 
company and sold in the year 1927 
was 21.59 cents per thousand gallons. 

Evidence was adduced by the water 
company that the city of Webster 
Groves used 301,763,000 gallons of 
water for municipal purposes in the 
year 1928, for which the municipality 
paid to the water company a meter 
rate or 214 cents per thousand gal- 
lons; that the eleemosynary institu- 
tions situate in St. Louis county used 
301,000,000 gallons of water in the 
year 1928, or approximately 25,000,- 
000 gallons per month, for which such 
eleemosynary institutions paid the wa- 
ter company, under orders of the Pub- 
lic Service Commission, a meter rate 
of 21} cents per thousand gallons, 
which rate was approximately the pro- 
duction cost to the water company, 
without allowance for interest or other 
investment charges ; that the Laundry, 
Inc., paid to the water company in the 
year 1928 an average rate, based upon 
the existing schedule of rates applica- 
ble to the individual consumer in in- 
corporated cities and towns, of 19.47 
cents per thousand gallons of water 
used ; and that the Overland Laundry 
Company paid to the water company 
in the year 1928 an average rate, based 
upon the existing schedule of rates ap- 
plicable to the individual consumer in 
unincorporated communities, of 26 
cents per thousand gallons of water 
used. 

The evidence further tended to 
show that each complainant laundry 
company was using, and had been us- 
ing for some time prior to the filing 
of their complaint, in excess of 500,- 
000 gallons of water per month; that 
they were billed and charged by the 
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water company for water used on the 
basis of the existing schedule of rates 
applicable to the individual consumer 
of water, and not upon the existing 
schedule of rates denominated “manu- 
facturers’ rates’; that each of the 
complainants had made application to 
the water company to be placed under 
the scheduled “manufacturers’ rate,” 
but that the water company had re- 
fused to so classify complainants ; that 
the water purchased by complainants 
was used for drinking, sanitary pur- 
poses, the manufacture of steam pow- 
er, and for washing or laundering 
clothing and other fabrics; that the 
much greater part of all water used 
by complainants was used for launder- 
ing clothing; that the Laundry, Inc., 
employs an average of eighty-nine 
employees, consisting of seventeen 
men and seventy-two women, thirty- 
two of which employees reside within 
the territory served by the St. Louis 
County Water Company ; and that the 
Overland Laundry Company employs 
an average of forty-three employees, 
about 75 per cent of which number 
are women, and the balance are men, 
all of which employees reside in St. 
Louis county and in the vicinity of 
the laundry plant. 

The evidence further shows that 
the laundry plants of complainants are 
operated daily, except Sunday, during 
the usual and ordinary hours of the 
business day, between the hours of 
7:30 o’clock in the morning and 5 
o'clock in the evening, and that water 
is used uniformly throughout those 
hours of operation; that is to say, the 
amount or quantity of water used is 
uniform for each hour of the business 
day during which complainants’ laun- 
dry plants are in operation. There is 
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no evidence herein that the water com- 
pany is required, by reason of the na- 
ture and necessities of the complain- 
ants’ business, to furnish and deliver 
water to complainants at unusual 
hours of the day, or in unusual or 
in variable quantities, or under differ- 
ent pressure, or under operative con- 
ditions other than the water company 
furnishes and delivers water to those 
users and consumers enjoying the 
benefit of the “manufacturers’ rate.” 

On June 14, 1929 (P.U.R.1929E, 
129) a written report or decision was 
made and filed by the Public Service 
Commission, wherein the Commission 
reached the conclusion that “the com- 
plainants herein are not entitled to be 
classified as manufacturers, and that 
the complaint should be dismissed.” 
It was, therefore, ordered of record 
by the Commission “that the com- 
plaint of the Laundry, Inc., and the 
Overland Laundry Company against 
the St. Louis County Water Company 
be and the same is hereby dismissed.” 

In due time, the complainants filed 
with the Public Service Commission 
a written application for a rehearing, 
setting forth specifically the grounds 
upon which the complainants deem the 
decision and order of the Commission 
to be unlawful, unjust, and unreason- 
able. On June 28, 1929, the Commis- 
sion made and entered of record an 
order overruling and denying com- 
plainants’ application for a rehearing. 
Thereafter, and in due time, the com- 
plainants applied to the circuit court 
of Cole county for a writ of certio- 
rari or review, which writ was duly 
granted by the circuit court of Cole 
county. The proceeding was duly 
heard by the circuit court of Cole 
county, upon the record and evidence 
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as certified by the Public Service Com- 
mission, whereupon the circuit court 
of Cole county, on January 3, 1930, 
made and entered the following judg- 
ment: “The order of the Public Serv- 
ice Commission in refusing to permit 
the (complaining) laundry companies 
to be classified under the class of 
manufacturers is hereby set aside, and 
the cause is remanded to the Commis- 
sion for further proceedings, the opin- 
ion of the court being that the (com- 
plaining) laundries, under the law, 
should be placed in the classification 
with manufacturers.” 

After an unavailing motion for a 
new trial, the Public Service Commis- 
sion was granted an appeal to this 
court from the judgment of the cir- 
cuit court. 

The single issue, or question, in- 
volved in the instant proceeding, is 
thus clearly and pointedly stated by 
complainants’ counsel at the hearing 
before the Public Service Commis- 
sion: “I represent two laundries in 
St. Louis county, the Overland Laun- 
dry Company, which is incorporated, 
and the Laundry, Inc., also a corpora- 
tion, and successor to the Maplewood 
Laundry Company. These laundries 
admittedly use more than 500,000 gal- 
lons of water per month, but they, 
however, have been billed at the rate 
of the ordinary consumer, and it is 
our contention that these laundries, 
being industrial enterprises and car- 
rying on a business in which they use 
large quantities of water for indus- 
trial purposes, should be classified as 
manufacturers under this provision of 
the (scheduled) rates so as to receive 
the manufacturers’ rate.” 

The position contended for by the 
St. Louis County Water Company in 
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opposing the complaint is thus clearly 
stated by its chief executive officer 
at the hearing before the Public Serv- 
ice Commission: ‘The rate asked for 
by the laundries, the manufacturers’ 
rate, has been in force and effect for 
a considerable number of years; in 
fact, the time dates back to the time 
when the water company was still op- 
erating at a deficit, without profit on 
its operations, and to the time when 
it was necessary to get a volume of 
business to continue in operation. 
This rate, referred to as the manu- 
facturers’ rate, was not intended, and 
never has been, and was never intend- 
ed to be, an industrial rate, but only 
a manufacturers’ rate, for the particu- 
lar purpose to build up the sales of 
the water company to the volume that 
would eventually make the operations 
of the company profitable. The rate 
was put into effect to induce the Wag- 
ner Electric Manufacturing Company 
and the Fulton Iron Works Company 
to locate their plants in St. Louis coun- 
ty and take water from this company, 
with the idea that the manufacturer 
employs hundreds of men and would 
bring sufficient business with it, 
which, paid for at the highest rate of 
the block (meter) schedule, would 
give a large volume of business; so 
that, while there was no profit in the 
manufacturers’ rate, or profit on the 
water sold to the manufacturers, the 
other business brought to the water 
company, by reason of the location of 
the manufacturing plants in the coun- 
ty, would eventually make it a paying 
proposition. At the time it (the man- 
ufacturers’ rate) was put into effect 
it wasn’t a paying (profitable) rate, 
but it was hoped that it would even- 
tually come to the point that, if there 


was no profit, there would at least be 
no loss on these sales; but the war 
intervened, and raised the cost of op- 
erations, so at no time has the sale of 
water at the net price of 13} cents 
per thousand gallons been a profitable 
sale to the water company, for which 
reason the company has been rather 
slow to extend this manufacturers’ 
rate, or to call it an industrial rate, 
since it was not put into effect, and 
never considered in administering it, 
as an industrial rate. The costs of 
the water company, as shown by the 
operating expenses of the company 
for the years that the reports are on 
file in the office of this Commission, 
showing the cost of operating, are 
very much in excess of the 134 cents 
(net) per thousand gallons received 
for the sales of water, without any al- 
lowance whatever for return on the 
investment.” 

[1] As we view the written com- 
plaint of the two laundry corporations, 
filed with the Public Service Commis- 
sion as the basis and foundation of 
this proceeding, it is not a complaint 
“as to . . . the purity, pressure, 
or price of water,” within the provi- 
sions and meaning of § 10490, Rev. 
Stat. Mo. 1919; or is the complaint 
one “as to the reasonableness of any 
rates or charges of any . . . water 

corporation,” within the provi- 
sions and meaning of § 10518, Rev. 
Stat. Mo. 1919. The complainants 
are not complaining against the price 
of water, as such price has been fixed 
and established by the various sched- 
ules of rates filed by the water com- 
pany and approved by the Public Serv- 
ice Commission; or are the complain- 
ants challenging the reasonableness of 
any such rates or charges of the water 
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company as fixed and established by 
the various schedules of rates on file 
with the Public Service Commission. 
Hence the written complaint herein is 
not such as must be signed by “not 
less than twenty-five consumers or 
purchasers, or prospective consumers 
or purchasers, of water,” in order to 
be entertained by the Public Service 
Commission, and in order to confer 
jurisdiction of the complaint in the 
Commission, within the requrements 
of the aforecited sections of the stat- 
ute, known as the Public Service Com- 
mission Law. Rather do we view the 
complaint herein as one over which 
the Public Service Commission prop- 
erly has jurisdiction by virtue of the 
first clause of § 10518, Rev. Stat. Mo. 
1919, which provides: “Complaint 
may be made by any (i. e., by 
one, or by more than one) corporation 
or person . . . , by petition or com- 
plaint in writing, setting forth any act 
or thing done or omitted to be done by 
any corporation, person or public util- 
ity, including any rule, regulation or 
charge heretofore established or fixed 
by or for any corporation, person or 
public utility, in violation, or claimed 
to be in violation, of any provision of 
law. .’ (Parentheses and ital- 
ics ours.) The gist and gravaman of 
the complaint filed herein is that the 
St. Louis County Water Company, by 
its failure and refusal to classify the 
complainants as manufacturers, or 
rather to extend to complainants the 
scheduled “manufacturers’ rate,” has 
thereby wrongfully, unlawfully, un- 
justly, and unreasonably discriminated 
against complainants, in favor of 
other consumers and users of water 
who are similarly situated, under a 
regulation or charge theretofore es- 
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tablished or fixed by the St. Louis 
County Water Company, in violation 
of a rule of the common law, and of 
the statutory law of this state. Such 
was unquestionably the view of the 
Public Service Commission, inasmuch 
as the decision or opinion of the Com- 
mission clearly indicates that the Com- 
mission did not dismiss the complaint 
for want of jurisdiction thereover, or 
because of insufficiency in the number 
of complainants, or in the number of 
the signers of the written complaint, 
but for the expressed and single rea- 
son that “the Commission is of the 
opinion that the complainants herein 
are not entitled to be classified as man- 
ufacturers.” The action of the Pub- 
lic Service Commission in retaining 
and exercising jurisdiction over the 
complaint filed herein is in entire ac- 
cord with previous announcements and 
rulings of the Commission upon the 
subject. Cole v. Ft. Scott & N. Light, 
Heat, Water & P. Co. (1913) 1 Mo. 
P. S. C. R. 130, 139. We are of 
the opinion that the Public Service 
Commission had jurisdiction over the 
complaint filed herein, and that, by 
reason of the derivative jurisdiction 
conferred upon this court by § 10525, 
Rev. Stat. Mo. 1919, the order of the 
Commission, and the judgment of the 
circuit court of Cole county, upon the 
single issue involved, are properly re- 
viewable by this court. 

The Public Service Commission dis- 
missed the complaint of the two laun- 
dry corporations herein because the 
Commission was of the opinion that 
the nature or function of complain- 
ants’ business, which is that of laun- 
dering soiled clothing and fabrics, 
does not bring the complainants with- 
in the technical and precise definition 


384 












on 
of 
ch 
he 
ch 


n- 
nt 
or 
er 
of 
it, 
a- 


he 


n- 
b- 
ig 
he 
C= 
id 
he 
it, 


of 
ce 
he 
by 
Qn 


he 
he 
he 
me 








STATE EX REL. LAUNDRY, INC. v. PUBLIC SERVICE COM. 


of the term “manufacturing pur- 
poses,” as such term is used in the 
schedule of rates denominated “manu- 
facturers’ rates,” as filed by the St. 
Louis County Water Company and 
approved by the Public Service Com- 
mission. It is urged by the appel- 
lant, Public Service Commission, that, 
“in the common understanding, the 
function of a laundry is to make 
clothes clean, rather than to make (i. 
e., manufacture) clean clothes,’ and 
that the business of a laundry is at 
most a mere service, and not in any 
sense a manufacturing process where- 
by raw or partly fashioned materials 
are completely or partly changed and 
converted into finished commercial 
products. The appellant, in support 
of its decision and order herein, cites 
a number of judicial decisions, where- 
in courts of other and foreign juris- 
dictions have ruled that a laundry is 
not a manufacturing establishment. 
We have carefully read and analyzed 
each and all of the several juristic 
decisions cited by the appellant. Most, 
if not all, of the decisions cited by 
appellant involved the construction and 
application of a legislative act or stat- 
ute, or of a constitutional provision, 
which, by its precise language and 
terms, included “manufacturers,” or 
“manufacturing establishments,” but 
which did not include “laundries” by 
name or designation. Several of such 
cited decisions involved the construc- 
tion and application of statutes, com- 
monly called “antitrust statutes,” 
which are aimed at pools, trusts, and 
conspiracies having for their purpose 
the restraint, control, and combination 
of the business of manufacture and the 
sale of manufactured merchandise, and 
the consequent enhancement of the 


price of such manufactured merchan- 
dise to the ultimate purchaser or con- 
sumer, In all such decisions the courts 
have pointedly and expressly bottomed 
their decisions upon the ground that 
the statute under construction is high- 
ly penal, and as such must be strictly 
construed, so as not to include, by im- 
plication or by mere construction, a 
class of business, such as a laundry, 
not expressly mentioned in the leg- 
islative act. Other decisions cited 
by appellant involved the construc- 
tion and application of the Fed- 
eral Bankruptcy Act (11 USCA), 
which confers upon the Federal courts 
the jurisdiction to adjudicate corpo- 
rations to be involuntary bankrupts 
only when they are “engaged princi- 
pally in manufacturing, trading, 
printing, publishing, or mercantile 
pursuits,” and wherein it was held 
that a laundry corporation, operating 
and conducting the usual and ordinary 
business of a laundry, does not fall 
within any of the prescribed classifica- 
tions of the Bankruptcy Act. The 
ground of such decisions is bottomed 
upon the fact that the Bankruptcy Act 
purposes to take from the classified 
corporation, involuntarily and without 
its consent, all control over its corpo- 
rate property and affairs, and hence 
such corporation must “be well defined 
in the law” in order to bring it with- 
in the provisions of the Bankruptcy 
Act; which is only another way of 
holding that the Bankruptcy Act must 
be given a strict, rather than a liberal, 
construction, and, unless the business 
of a laundry corporation clearly and 
certainly brings it within the pre- 
scribed classifications of the Bank- 
ruptcy Act, the courts have no juris- 
diction to adjudicate a laundry cor- 
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poration to be an involuntary bank- 
rupt. Other decisions cited by appel- 
lant involved the construction and ap- 
plication of statutes exempting manu- 
facturing corporations from taxation, 
or statutes which give to employees 
ef any manufacturing corporation or 
establishment a paramount lien for 
their labor and services against and 
upon the property of such manufac- 
turing corporation or establishment 
used in the conduct of its business, or 
constitutional or statutory provisions 
exempting manufacturing and me- 
chanical corporations from corporate 
stock liability. It is the general and 
universal holding of the courts that 
such statutes or constitutional provi- 
sions must be given a strict construc- 
tion, so as to include only such cor- 
porations as are expressly and spe- 
cifically mentioned therein. None of 
the judicial decisions cited by appel- 
lant involved statutes prescribing or 
regulating the rates to be charged by 
public utility corporations, or con- 
strued the applicability of rate sched- 
ules filed by public utility corporations 
with public officers or administrative 
commissions, pursuant to the require- 
ments of legislative enactments relat- 
ing to public utilities. 

[2] Unlike the character and na- 
ture of the various statutes and con- 
stitutional provisions involved in the 
several decisions cited by appellant, the 
Public Service Commission Law of 
our own state has been uniformly held 
and recognized by this court to be a 
remedial statute, which is bottomed 
on, and is referable to, the police pow- 
er of the state, and under well-settled 
legal principles, as well as by reason 
of the precise language of the Public 
Service Commission Act itself, is to 
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be “‘liberally construed with a view to 
the public welfare, efficient facilities, 
and substantial justice between pa- 
trons and public utilities.” Section 
10538, Rev. Stat. Mo. 1919; State ex 
rel. Sedalia v. Public Service Commis- 
sion (1918) 275 Mo. 201, 206, 
P.U.R.1919C, 507, 204 S. W. 497; 
State ex rel. Barker v. Kansas City 
Gas Co. (1914) 254 Mo. 515, 535, 
163 S. W. 854. The rule of liberal 
construction thus uniformly accorded 
by this court to the Public Service 
Commission Law is consonant with 
the universal rule applicable to similar 
remedial statutes, which is to the ef- 
fect that “laws enacted in the interest 
of the public welfare or convenience 
should be liberally construed, with a 
view to promote the object in the mind 
of the legislature, by suppressing the 
mischiefs and advancing the remedy.” 
36 Cyc. 1173-1175. 

[3,4] The Public Service Commis- 
sion is an administrative agency or 
committee of the legislature, and as 
such is vested with only such powers 
as are conferred upon it by the Public 
Service Commission Law, by which it 
was created. Atchison, T. & S. F. R. 
Co. v. Public Service Commission 
(Mo.) P.U.R.1917C, 1005, 192 S. W. 
460, 462; Lusk v. Atkinson (1916) 
268 Mo. 109, 116, 186 S. W. 703; 
Public Service Commission v. St. 
Louis-S. F. R. Co. (1923) 301 Mo. 
157, 165, P.U.R.1924B, 690, 256 S. 
W. 226; State ex rel. Kansas City 
Terminal R. Co. v. Public Service 
Commission (1925) 308 Mo. 359, 
372, P.U.R.1926A, 210, 272 S. W. 
957. Among the various powers con- 
ferred upon the Public Service Com- 
mission by the Public Service Com- 
mission Law of our state is the “pow- 
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er torequireevery . . water cor- 
poration to file with the 
Commission and to print and keep 
open to public inspection schedules 
showing all rates and charges made, 
established, or enforced or to be 
charged or enforced.” Section 10478, 
par. 12, Rev. Stat. Mo. 1919. Pur- 
suant thereto the St. Louis County 
Water Company filed with the Pub- 
lic Service Commission, and the Pub- 
lic Service Commission ordered and 
approved, certain schedules of. rates, 
among them the schedule denominated 
“manufacturers’ rates,” which pre- 
scribed or fixed a flat rate of 15 cents 
per thousand gallons, with a discount 
of 10 per cent for cash paid in ten 
days, where consumption of water for 
manufacturing purposes amounted to 
500,000 gallons per month. Upon the 
filing of such rate scheduled by the 
water company, and its approval by 
the Public Service Commission, the 
schedule became the equivalent of a 
legislative enactment or law prescrib- 
ing and fixing the rate for water fur- 
nished by the St. Louis County Wa- 
ter Company and used or consumed 
for manufacturing purposes in the 
minimum quantity of at least 500,000 
gallons per month. The Public Serv- 
ice Commission, by its decision and 
order made and entered of record 
herein, has given a strict and narrow 
construction to the term “manufac- 
turing purposes’ as used in such rate 
schedule, so as to exclude the com- 
plainants from the enjoyment and ben- 
efit of the rate prescribed therein, be- 
cause (the Public Service Commis- 
sion opines) complainants’ laundry 
business does not fall technically with- 
in the category of a manufacturing 
establishment. We are of the opinion 


that the construction given to such 
so-called manufacturers’ rate schedule 
by the Public Service Commission is 
too narrow, and that such manufac- 
turers’ rate schedule should be given 
a liberal, rather than a strict, con- 
struction, bearing in mind that legis- 
lative enactments prescribing and fix- 
ing rates to be charged for public util- 
ities, or which empower an adminis- 
trative agency or Commission of the 
legislature to prescribe and fix such 
rates being referable to the police pow- 
er of the state, and being enacted in 
the interest of the public welfare or 
convenience, are highly remedial, and, 
therefore, are to be liberally construed 
so as to promote the object in the mind 
of the legislature. 

[5] Since the regulation and fixing 
of rates or charges for public utilities, 
and the classification of the users or 
consumers to whom such rates or 
charges shall be applicable is primarily 
a legislative function, it follows that 
the Public Service Commission, which 
is purely and simply an administrative 
agency or arm of the legislature, is 
exercising a legislative or quasi legis- 
lative function in the performance of 
those powers which have been con- 
ferred upon it by the Public Service 
Commission Law, among which are 
the powers to regulate and fix rates or 
charges for public utilities, and to 
classify those users or consumers to 
whom such rates or charges shall be 
applicable. Such classification, in or- 
der to be valid, must comport with the 
rule or principle of sound legislative 
classification. The rule is thus clearly 
stated by this court en banc in State 
ex inf. Barrett ex rel. Bradshaw v. 
Hedrick (1922) 294 Mo. 21, 74, 241 
S. W. 402, 420: “The basis of sound 
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legislative classification is similarity 
of situation or condition with respect 
to the feature which renders the law 
appropriate and applicable. A law 
may not include less than all who are 
similarly situated. If it does, it is 
special, and, therefore, invalid, because 
it omits a part of those which in the 
nature of things the reason of the 
law includes. The question is not 
whether, considering all the circum- 
stances which exist, the legislature 
might not constitutionally make a law 
which would include a larger class. 
On the contrary, it is whether it ap- 
pears beyond a reasonable doubt that 
there are no distinctive circumstances 
appertaining to the class with respect 
to which it has legislated which rea- 
sonably justify its action in restrict- 
ing the operation of the law to the 
persons, objects, or places to which 
the law is made applicable.” 

Again, in Ex parte French (1926) 
315 Mo. 75, 82, 285 S. W. 513, 515, 
47 A.L.R. 688, this court en banc thus 
announced the rule of legislative clas- 
sification: ‘A classification for leg- 
islative purposes must rest upon some 
difference which bears a reasonable 
and just relation to the act in respect 
to which the classification is proposed. 
It cannot be an arbitrary classifica- 
tion. The legislature may pass laws 
applicable to a particular class of in- 
dividuals, but such laws must bear 
equally upon all individuals coming 
naturally within the class. The legis- 
lature may not classify by character- 
istics or qualities which might distin- 
guish individuals unless that distinc- 
tion applies to the particular matter 
under consideration.” 

[6] It is significant, that, in enact- 
ing the Public Service Commission 


P.U.R.1931B. 





MISSOURI SUPREME COURT 





Law, the legislature, apparently hav- 
ing in mind the aforestated rule or 
principle of sound legislative classifi- 
cation put into the Public Service 
Commission Law the following ex- 
press provisions and requirements: 
“No . water corporation or 
municipality shall directly or indi- 
rectly by any special rate, . . . or 
other device or method, charge, de- 
mand, collect, or receive from any 
person or corporation a greater or less 
compensation for water or 
for any service rendered or to be ren- 
dered or in connection therewith, ex- 
cept as authorized in this chapter, than 
it charges, demands, collects, or re- 
ceives from any other person or cor- 
poration for doing a like and contem- 
poraneous service with respect thereto 
under the same or substantially sim- 
ilar circumstances or conditions.” 
And, further: “No water 
corporation or municipality shall 
make or grant any undue or unrea- 
sonable preference or advantage to 
any person, corporation, or locality, 
or to any particular description of 
service in any respect whatsoever, or 
subject any particular person, corpo- 
ration, or locality or any particular 
description of service to any undue or 
unreasonable prejudice or disadvan- 
tage in any respect whatsover.” Sec- 
tion 10477 (2, 3), Rev. Stat. Mo. 
1919. 

The Public Service Commission of 
this state had a somewhat similar 
question to’deal with and determine 
upon the complaint of the Civic 
League v. St. Louis (1916) 4 Mo. P. 
S. C. R. 412, 446, P.U.R.1917B, 576, 
608, wherein complaint was made 
against a schedule of water rates filed 
with the Commission by the city of 
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St. Louis, acting in its private or pro- 
prietary capacity as the owner of a 
municipal water plant, and as a dis- 
tributor of water to users and con- 
sumers within the municipality. The 
schedule of rates therein complained 
against provided a different and less 
rate or charge for water used “for 
purely manufacturing purposes” than 
the rate charged for general use. The 
municipality sought to justify the so- 
called manufacturers’ rate upon the 
ground that such rate was established 
to encourage the location of manufac- 
turing plants within the city of St. 
Louis. The Public Service Commis- 
sion found and held that the manu- 
facturers’ rate was discriminatory, 
and that the classification provided 
by the rate schedule was unreasonable 
and unjust. The opinion or decision 
of the Public Service Commission was 
written by Commissioner Eugene Mc- 
Quillin, an eminent Missouri lawyer 
and a distinguished text-writer on a 
wide variety of legal subjects, who 
said in the course of the opinion: “In 
the Missouri act ( Public Service Com- 
mission Law), supervision and regu- 
lation seek to require all public utili- 
ties operating in the state, whether 
owned by private persons, corpora- 
tions, or municipalities, not only to 
serve the public at reasonable rates or 
charges, but to require them also to 
serve the public efficiently and without 
unjust discrimination. The con- 
sensus of opinion everywhere is that 
such requirements are imperatively 
demanded by modern industrial con- 
ditions. Of course, as observed by the 
Supreme Court of the United States 
in a leading case, such equality of 
rights does not prevent differences in 
the modes and kinds of service and 
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different charges based _ thereon. 
Western U. Teleg. Co. v. Call Pub. 
Co. (1901) 181 U. S. 92, 100, 45 L. 
ed. 765, 21 Sup. Ct. Rep. 561. In 
brief, in charges for service or in 
rate making, reasonable classification 
may be adopted. However, 
laws designed to enforce equality of 
service and charges and prevent un- 
just discrimination, as the Missouri 
act, require the same charge for do- 
ing a like and contemporaneous serv- 
ice (e. g., supplying water) under the 
same or substantially similar circum- 
stances or conditions. To impart 
this idea more completely, or to am- 
plify, our law in express terms forbids 
granting undue or unreasonable pref- 
erence or advantage to any person, 
corporation or locality, or to any par- 
ticular description of service in any 
respect whatsoever, or subjecting any 
person, corporation, or locality, or any 
particular description of service, to 
any undue or unreasonable prejudice 
or disadvantage in any respect what- 
soever. (Mo. P. S. C. Law, § 68.) 
In brief, rates or charges to be valid 
must not be unjust, unreasonable, un- 
justly discriminatory, or unduly pref- 
erential. Our statute demands rea- 
sonable and nondiscriminatory rates. 
‘ Accordingly, even at common 
law, it is not admissible for a public 
service company to demand a different 
rate, charge, or hire from various per- 
sons for an identical kind of service 
under identical conditions. Such par- 
tiality cannot square with the obliga- 
tions of public employment. The pub- 
lic duty must be discharged for the 
equal benefit of all, and obviously to 
permit discrimination or inequality in 
the service or charges is to ignore the 
public obligation. Messenger v. Penn- 
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sylvania R. Co. (1873) 36 N. J. L. 
407, 13 Am. Rep. 457; Id. (1874) 
37 N. J. L. 531, 18 Am. Rep. 754. 
The common right of all involves the 
obligation to give equal rights to all 
for the same service. Fitzgerald v. 
Grand Trunk R. Co. (1891) 63 Vt. 
169, 22 Atl. 76, 13 L.R.A. 70. The 
services must be open to all on equal 
terms. Discrimination is opposed to 
sound public policy. Scofield v. Lake 
Shore & M. S. R. Co. (1885) 43 
Ohio St. 571, 3 N. E. 907, 54 Am. 
Rep. 846. The common law today 
forbids all discrimination between two 
applicants who ask the same service. 
2 Wyman, Public Service Corpora- 
tions, § 1290. Thus the prin- 
ciple of equality designed to be en- 
forced by legislation and judicial de- 
cision forbids any difference in charge 
which is not based upon difference of 
service, and even when based upon dif- 
ference of service must have some rea- 
sonable relation to the amount of dif- 
ference, and cannot be so great as to 
produce unjust discrimination. West- 
ern U. Teleg. Co. v. Call Pub. Co. 
supra. While the principles 
of the common law are operative, ex- 
cept so far as they have been modi- 
fied by Constitution or legislation 
(Rev. Stat. Mo. 1909, § 8047; Duke 
v. Harper (1877) 66 Mo. 51, 27 Am. 
Rep. 314; Reaume v. Chambers 
(1855) 22 Mo. 36; Lindell v. McNair 
(1838) 4 Mo. 380), whatever may 
have been the common-law rule relat- 
ing to unjust discrimination, our leg- 
islation now controls and is to be con- 
strued and applied according to its 
spirit in the light of the unsatisfac- 
tory conditions prevailing with re- 
spect to the service and rates of public 
utilities as above briefly outlined prior 
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to its enactment. The Com- 
mission has had occasion to consider 
carefully the policy of the law relating 
to discrimination in rates on the part 
of the public service companies of 
various kinds, and has held invaria- 
bly that any inequality of service or 
charges and unjust discriminations in 
whatever form practiced fall within 
the condemnation of the Public Serv- 
ice Commission Act; that all unjust 
discriminations respecting rates or 
charges are in violation of public duty, 
contrary to the common law, and 
against sound public policy; and that 
statutes forbidding unjust discrimina- 
tions of whatever character are mere- 
ly declaratory of the common-law 
rule, which is founded on public pol- 
icy and requires one engaged in a pub- 
lic calling to charge a reasonable and 
uniform price or rate to all persons 
for the same service rendered under 
the same or substantially similar cir- 
cumstances or conditions. : 
Our conclusion, therefore, is that the 
schedule of rates, providing a less 
charge for water for purely manufac- 
turing purposes than for general use, 
is plainly unjust discrimination under 
the well-settled rule of the common 
law, as well as under the Public Serv- 
ice Commission Act, which is merely 
declaratory of the common-law rule, 
because it distinctly appears that the 
classification therein is unreasonable 
and unjust.” 

Speaking to the subject of unjust 
discrimination by public utility cor- 
porations in respect to rates and serv- 
ice, the United States Supreme Court, 
through Mr. Justice Brewer, thus an- 
nounced in Western U. Teleg. Co. v. 
Call Pub. Co. (1901) 181 U. S. 92, 
100, 45 L. ed. 765, 21 Sup. Ct. Rep. 
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561, 564: “All individuals have equal 
rights both in respect to service and 
charges. Of course, such equality of 
right does not prevent differences in 
the modes and kinds of service and 
different charges based thereon. 
There is no cast iron line of uniform- 
ity which prevents a charge from be- 
ing above or below a particular sum, 
or requires that the service shall be 
exactly along the same lines. But 
that principle of equality does forbid 
any difference in charge which is not 
based upon difference in service, and, 
even when based upon difference of 
service, must have some reasonable 
relation to the amount of difference, 
and cannot be so great as to produce 
an unjust discrimination.” 

It is undisputable under the evi- 
dence herein, as adduced at the hear- 
ing of the complaint before the Public 
Service Commission, that there is no 
dissimilarity or difference in the serv- 
ice of furnishing and supplying water 
to the ten customers of the water 
company who enjoy the benefit of the 
rate schedule denominated “manu fac- 
turers’ rates” and the service of fur- 
nishing and supplying water to the 
complainants herein. The sole rea- 
son or ground suggested by the water 
company in justification of the manu- 
facturers’ rate schedule, and in justi- 
fication of the single and select classi- 
fication of water users claimed to be 
made thereby, is that manufacturing 
establishments ordinarily employ a 
considerable number of employees, 
who are likely to be or to become cus- 
tomers of the water company as in- 
dividual users of water furnished by 
the water company under the sched- 
ules of rates applicable to the do- 
mestic, or household, customer and 
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user of water. Such a classification 
of water users obviously has no rea- 
sonable foundation bottomed upon any 
dissimilarity or difference in service 
or operative conditions, but rests sole- 
ly upon a possible pecuniary advan- 
tage to the water company, in which 
the various customers and patrons of 
the water company, at most, are only 
indirectly and remotely concerned. 
Furthermore, it would seem to appear 
under all the evidence herein that, 
upon the single reason or ground of 
classification asserted by the water 
company, the complainants, as the em- 
ployers of a considerable number of 
individuals who are likely to be or to 
become users and consumers of water 
furnished by the water company, stand 
upon as favorable a footing as do 
other employers of labor who enjoy, 
and to whom is extended, the benefit 
of the so-called manufacturers’ rate 
schedule. It, therefore, appears to our 
minds that the strict construction and 
application given to the manufac- 
turers’ rate schedule by the Public 
Service Commission necessarily re- 
sults in an unjust and unfair discrim- 
ination against the complainants here- 

in, who are users of water under the 

same or substantially similar and con- 

temporaneous service conditions as are 

applicable to those users of water en- 

joying the benefit of the manufac- 

turers’ rate schedule, in contravention 

of both the letter and the spirit of the 

Public Service Commission Law, 

which is merely declarative of the rule 

of the common law bearing upon the 

subject of unjust discrimination in 

rates and service. The judgment of 
the circuit court of Cole county, set- 
ting aside the order of the Public 

Service Commission herein and re- 











manding the proceeding to the Com- 
mission for further action, was right, 
and, therefore, must be affirmed. 

[7] It is observable, in passing, that 
the complainants herein pray the Pub- 
lic Service Commission to order and 
require the St. Louis County Water 
Company to account to complainants 
for the moneys in excess of the manu- 
facturers’ rate which complainants, 
under protest, have been compelled to 
pay to the water company since April 
1, 1924, and to refund to the com- 
plainants the excess moneys so paid, 
together with interest thereon. The 
pecuniary relief so prayed by com- 
plainants calls for the exercise of a 
judicial function, by the entry of a 
judgment or order for the recovery of 
money, which function is exclusively 
exercisable only by the judicial branch 
or department of our state govern- 
ment. The Public Service Commis- 
sion is an administrative body only, 
and not a court, and hence the Com- 
mission has no power to exercise or 
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perform a judicial function, or to 
promulgate an order requiring a pe- 
cuniary reparation or refund. Lusk 
v. Atkinson (1916) 268 Mo. 109, 116, 


.186 S. W. 703; State ex rel. Missouri 


P. R. Co. v. Public Service Commis- 
sion (1923) 303 Mo. 212, 219, 
P.U.R.1924D, 162, 259 S. W. 445; 
State ex rel. Jenkins v. Brown (1929) 
323 Mo. 382, P.U.R.1930B, 512, 19 
S. W. (2d) 484, 486. It, therefore, 
follows that the Public Service Com- 
mission has no power or authority to 
determine or to award the pecuniary 
relief prayed by complainants herein. 

For the reasons above stated, the 
judgment of the circuit court of Cole 
county herein must be affirmed, and 
it is so ordered. 


Ellison and Ferguson, CC., concur. 


Per CurtaM: The foregoing opin- 
ion by Seddon, C., is adopted as the 
opinion of the court. 


All of the Judges concur. 





ALABAMA PUBLIC SERVICE COMMISSION 


Re Alabama Water Service Company 


[Non-Docket No. 707.] 


Rates — Reasonableness — Ability to pay — Economic depression. 

As the result of a prolonged economic depression materially affecting the 
ability of a considerable portion of the residents in a certain community 
to pay newly increased water rates, which had previously been approved 
by the Commission, the water company, upon its voluntary submission to 
a request of the Commission, was ordered to place into effect its former 
rates until such time as the new rates could be adopted without working 
too great a hardship upon the community. 


[February 21, 1931.] 


| een of certain water consumers against the immediate 
adoption of increased water rates; increased rates suspended. 
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By the Commission: On, to wit, 
February 14, 1931, the Commission 
received a petition signed by some 
two hundred citizens of Phenix City, 
Alabama, requesting that the present 
water rates of Alabama Water Serv- 
ice Company in the Girard section of 
Phenix City be reduced to the previ- 
ous basis of rates which became ef- 
fective October 1, 1926, including the 
previous minimum and flat charge of 
$1 per month, as applicable under said 
previous rate basis. 

The petition states that: ‘A ma- 
jority of the residents of the Girard 
section of Phenix City belong to the 
working class and are unable to pay 
the advanced rate, which was put into 
effect on January 1, 1931.” 

In addition to the facts stated in 
such petition, the Commission re- 
ceived information through the mayor 
of Phenix City, Hon. W. E. Sherrer, 
and through the representatives of 
Russell county in the legislature, Hon. 
George G. Wallace and Hon. Charles 
T. Clayton, to the effect that there has 
been extremely little improvement, if 
any, in the employment conditions in 
Phenix City, particularly among the 
citizens of that part of Phenix City 
who are customers of this com- 
pany. 

In the year 1930, the company filed 
a petition before the Commission to 
make some increases in its rates so as 
to put the company’s rates on the 
same level with the rates of the mu- 
nicipal operation in a part of Phenix 
City, and submitted considerable evi- 
dence in support of such application. 
There were two hearings of this ap- 
plication, one at the Commission’s of- 
fice and a later hearing in Phenix City. 

The Commission gave careful con- 
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sideration to the evidence in the case 
and found that, under the evidence 
and under the law, the company was 
entitled to some increase of rates. 
The order was not issued until several 
months after the last hearing for the 
reason that the Commission was im- 
pressed with the unusual conditions 
which appeared to exist in this com- 
munity, namely: that a large percen- 
tage of the customers appeared to be 
workers in the textile and other plants 
nearby; that many of them were out 
of employment and that those who 
had any employment were on short 
time. We withheld making the order 
for several months with the hope that 
this condition would improve and at 
the time our order was issued, we felt 
that this condition would soon be sub- 
stantially bettered. 

Promptly after receipt of the pe- 
tition above referred to, on February 
14, 1931, the Commission advised the 
company of the filing of said petition, 
by our letter of February 14, 1931, 
in which the facts above stated were 
set out, and which letter further stated 
as follows: 

“Conditions here are peculiar and 
unusual and probably do not exist to 
the same extent in any other com- 
munity in the state. While the Com- 
mission, under the law and the evi- 
dence before it, probably could not 
compel a reduction of the rates, at the 
same time, we do feel that the situa- 
tion here is such as to strongly appeal 
to the company, as it does to the Com- 
mission, and since the operation in a 
single unit, standing upon its own 
basis, and to be treated with proper 
consideration for the peculiar circum- 
stances and conditions surrounding it, 
we think that the company may, with- 
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out prejudice to its general situation, 
grant the concession asked for by the 
citizens and their mayor, to be ex- 
tended until there is some substantial 
improvement in this situation. 

“The Commission, therefore, re- 
quests that you give this situation 
your prompt and sympathetic con- 
sideration, and advise us as soon as 
you can of your attitude in the mat- 
ter.” 

In response to our letter of Febru- 
ary 14th, the company has advised us 
by its letter of February 18th, as fol- 
lows: 

“The Alabama Water Service Com- 
pany feels that the present rates which 
were recently approved for it are just 
and reasonable, and that they should 
not be decreased or abandoned. It is 
the wish of this company to comply 
as nearly as possible with the requests 
and opinions of the Public Service 
Commission, and if the Commission 
feels that local conditions are such that 
the present rates should be placed 
upon the old basis and will issue an 
order to this effect, suspending the 
present rates and placing into effect 
the old rates until such time as the 
community is in a position to pay 


them without a hardship, we will not 
appeal from such an order.” 

“We will be glad to hear from you 
upon this matter, and upon receipt of 
an order covering it will immediately 
place such order into effect.”’ 

The Commission commends the 
company for making a concession in 
its rates on account of the unusual 
conditions applying in this commun- 
ity. In doing this, the company, of 
course, does not waive its right to 
apply in the future for a revision of 
its rates to such basis as it may be 
entitled under the law, whenever con- 
ditions have improved to such degree 
as will enable the company’s customers 
to pay reasonable rates without undue 
hardship upon them. 

The premises considered, it is 
ordered by the Commission that the 
schedule of rates which was in effect 
prior to that schedule heretofore ap- 
proved by the Commission and placed 
in effect on January 1, 1931, be rein- 
stated, the said previous schedule of 
rates to take effect on and after March 
1, 1931. 

The Commission’s report, above set 
out, is referred to and made a part of 
this order. 
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Alabama Public Service Commission 


Coffeeville Bridge Company 


[Docket No. 6083.] 


Public utilities — Toll bridge — Security issues. 
1. A toll bridge is a public utility within the meaning of § 9742 of the 
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Code of Alabama of 1923, and, therefore, subject to the jurisdiction of 
the Commission over the issuance of all securities of public utilities, p. 
397. 

Security issues — Powers of the Commission — Toll bridge. 


2. A toll bridge company, issuing securities without authority of the Com- 
mission, was held to have violated a state law, and the sale of such securi- 
ties was forbidden within the state, p. 397. 


{February 10, 1931.] 











Rigen to a toll bridge company to show cause why it 
should issue securities without the approval of the state 
Commission; sale of securities forbidden. 


APPEARANCES: J. W. Brassell, 
representing P. H. Gilmore, Silas; G. 
P. Lane, President, representing Cof- 
feeville Bridge Company. 


By the Commission: On, to wit, 
December 29, 1930, and just prior 
thereto, the Commission had received 
information to the effect that Coffee- 
ville Bridge Company, a corporation, 
herein styled the respondent, organ- 
ized to own, operate, lease, and con- 
trol a toll bridge within the state of 
Alabama, was offering for sale and 
selling its securities within the state 
of Alabama without first having com- 
plied with the provisions of §§ 9744 
et seq. of the Code of Alabama of 
1923. 

Thereupon the Commission issued 
its citation of December 29, 1930, to 
respondent to appear before the Com- 
mission at its office on Monday, Jan- 
uary 12, 1931, to show cause why 
respondent should not first obtain au- 
thority from the Commission as re- 
quired by law before issuing and sell- 
ing any of its said stock or securities 
within the state of Alabama. 

In answer to such citation the re- 
spondent appeared at said hearing by 


its president, G. P. Lane, and its vice 
president, T. Angus MacEwan. 

The evidence regarded as material 
to the present inquiry received by the 
Commission at this hearing is sub- 
stantially as follows: On to wit, 
August 25, 1930, the said Lan, Mac- 
Ewan and E. N. Hamill organized the 
Coffeeville Bridge Company as a cor- 
poration under the laws of Alabama, 
its corporate charter being filed in the 
office of the judge of probate of Jef- 
ferson county, Alabama, in Volume 
33, p. 226 of incorporation records, 
on said date. 

In addition to those general powers 
given to commercial corporations gen- 
erally, the charter gives to respondent 
power as follows: “to build, construct, 
maintain, conduct, and operate a toll 
bridge or toll bridges over and across 
the Tombigbee river at or near Cof- 
feeville, Alabama, and over such other 
streams and at such other places as it 
may see fit.” 

The principal place of business and 
office of the corporation is stated to be 
Birmingham, Jefferson county, Ala- 
bama. 

The amount of the authorized capi- 
tal stock of the corporation is 2,000 
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shares of no par value. The amount 
of capital stock with which the cor- 
poration shall commence business is 
stated to be the proceeds of the sale 
of 2,000 shares of no par value of the 
value of $2,000. 

The said Lane, MacEwan, and 
Hamill together subscribed for 2,000 
shares of stock, which said subscrip- 
tion is to be paid for by conveying 
and transferring or causing to be con- 
veyed and transferred to said corpora- 
tion that certain right, privilege, or 
franchise granted to J. E. Robinson 
by Act of Congress approved March 
2, 1929, the said subscribers receiv- 
ing shares as follows: 


RS Aa a ne ete 1,000 shares 
Es Bie EOCENE 66806000 000 999 shares 
te. PRM 5 cc cecivesees esas 1 share 


G. P. Lane as president of respond- 
ent corporation testified that he and 
MacEwan had purchased from J. E. 
Robinson the permit granted to Rob- 
inson by Act of Congress approved 
March 2, 1929, to build a bridge over 
the Tombigbee river at or near Cof- 
feeville. He further testified that the 
1,999 shares of stock issued to him 
and MacEwan were in consideration 
of the transfer of this permit to the 
corporation. 

At the hearing P. H. Gilmore ap- 
peared in person and by his attorney, 
J. W. Brassell, to advise the Commis- 
sion that the said Gilmore claims to be 
the owner of an undivided one-half 
interest in the franchise or right 
granted by Act of Congress approved 
March 2, 1929, to J. E. Robinson, his 
heirs, and assigns, to construct a 
bridge over the Tombigbee river at or 
near Coffeeville. 

In response to requests made upon 
the. secretary of respondent, the com- 
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pany’s stock book was produced at the 
hearing and the stubs thereof show- 
ing issuance of certificate for shares 
of capital stock were made a part of 
the evidence in the case. Such stock 
book shows the issuance of 40 certifi- 
cates of stock, ranging in number of 
shares for each certificate from one 
share issued to Mrs. A. R. Anderson 
of Healing Springs, to 30 shares is- 
sued to T. A. Wilson, of Thomas- 
ville. The only certificate shown by 
the stock book to have been issued for 
more than 30 shares at the date of the 
hearing, was certificate 24 for 40 
shares issued to G. P. Lane. Most of 
the certificates from 1 to 40 which 
had been issued up to the date of the 
hearing were for 5 shares or less. 
The stubs show in most of these in- 
stances that such certificates issued for 
small numbers of shares were en- 
dorsed on the stub as transferred from 
G. P. Lane. The stock book shows 
additional blank and unused certifi- 
cates at the date of the hearing, 
numbered from 41 to 100 inclusive. 
G. P. Lane testified that the company 
had no other stock book except the 
one in evidence before the Commis- 
sion. Lane was asked at the hearing 
the following question: 


Q. What did you state to these peo- 
ple when you solicited their purchase 
of the stock? 

A. Well, there is nothing that I 
stated, except I invited them to come 
in and be in the ownership of the 
bridge and in partnership with my 
company. I showed them the amount 
of the bond issue, etc., and the expense 
on the bond issue. When asked what 
the amount of the bond issue was to 
be, he answered that it was to be 
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about $200,000, the estimate on the 
bridge. 

Lane further testified that along in 
September, 1930, he started selling 
this stock at $10 per share; that the 
corporation has no other assets at this 
time, except its interest in the permit 
granted by Congress, transferred to 
the corporation as aforesaid. 

The instrument purporting to con- 
vey such permit by J. E. Robinson to 
G. P. Lane and T. A. MacEwan bears 
date of August 5, 1930. 

P. H. Gilmore, who appeared at the 
hearing as above stated, offered in evi- 
dence an instrument signed J. E. 
Robinson, dated April 25, 1930, pur- 
porting to convey a one-half interest 
in and to such permit, for the con- 
sideration of $2,500. This instru- 
ment in favor of Gilmore was record- 
ed on May 1, 1930, in Choctaw county 
and in Clarke county, Alabama. The 
instrument in favor of Lane and Mac- 
Ewan does not appear to have been 
filed for record. 

When Lane offered to submit testi- 
mony against the validity of the in- 
strument in favor of Gilmore, he was 
advised that the Commission had no 
authority to settle any such dispute 
and that such issue would have to be 
submitted to the court. 

There was other testimony offered, 
but it is not deemed necessary to re- 
view same here. A copy of the re- 
spondent’s corporate charter was 
made a part of this record. 

[1, 2] At the conclusion of the 
hearing, after consideration of the 
evidence by the entire Commission, it 
was the opinion of the Commission 
that the sale of stock in this corpora- 
tion, as shown by the evidence to have 
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been made, was in violation of the 
statute requiring every utility to ob- 
tain approval of its issue and sale of 
securities before the securities may 
lawfully be sold to the public. 

A toll bridge is a utility under § 
9742 of the Code of Alabama of 1923. 
The Commission advised the respond- 
ent, through its said President and 
vice president at the hearing that the 
respondent’s securities must not be 
further issued and sold to the public 
until respondent had complied with 
the provisions of law as contained in 
§ 9744 et seq. of Code of Alabama 
of 1923. 

An appropriate order is herewith 
entered. 


ORDER 


The Commission’s report is issued 
on this date, setting out its conclu- 
sions upon the evidence, and such re- 
port is referred to and made a part 
of this order. 

The premises considered, it is 
ordered by the Commission that the 
respondent, Coffeeville Bridge Com- 
pany, be and it is hereby ordered, di- 
rected, and required to desist from 
any further issue and sale of its 
securities to the public in Alabama 
until after it has complied with the 
provisions of § 9744 et seq., of the 
Code of Alabama, of 1923. The re- 
spondent and its officers are hereby 
put upon notice that if any further 
issue and sale of its securities are 
made in this state in violation of the 
law, such matter will be promptly re- 
ported to the attorney general of this 
state as soon as it comes to the at- 
tention of this Commission. 
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Fullington Auto Bus Company 


Edwards Motor —— Company 


[Complaint Docket No. 8525.] 


Interstate commerce — Motor carrier — Interstate tickets to evade state control. 


1. An interstate motor carrier was held to be operating in intrastate com- 
merce without authority, fined $500, and ordered to desist from such 
operations, where it was shown that tickets purporting to be for inter- 
state carriage were sold to passengers known to be destined for points 


within the state, p. 399. 


Interstate commerce — Interstate tickets to evade state control — Imputation of 
guilty knowledge — Principal and agent. 
2. A motor carrier is presumed to have knowledge of actual destinations 
within the state desired by passengers purchasing tickets to points in an- 
other state where such destinations are made known to ticket-selling com- 
mission agents of the carrier, p. 399. 


[February 2, 1931.] 


Pigeteewn by one motor carrier against alleged irregular 
operations of another; sustained. 


By the Commission: The re- 
spondent is a Pennsylvania corpora- 
tion created with the approval of this 
Commission for the transportation of 
passengers in twenty-eight counties in 
this state. It has several certificates 
of public convenience authorizing it 
to engage in common carriage within 
this state, and also operates over cer- 
tain interstate routes. Complaint is 
made that it is engaged in intrastate 
carriage in violation of law between 
points in Pennsylvania on its inter- 
state routes, which are not covered by 
its existing intrastate certificates. Re- 
spondent contends that it is in good 
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faith operating over these routes in 
interstate commerce only and that any 
transportation intrastate shown is the 
result of its inability to control em- 
ployees and passengers. Circular in- 
structions sent to respondent’s em- 
ployees and agents appear in evidence, 
warning against the sale of tickets for 
the transportation of passengers be- 
tween points within the state. 
Complainant’s evidence of intra- 
state operation is based upon trips 
made by various people between points 
entirely within the state, and tickets 
purchased from agents of respondent 
who had knowledge of the intrastate 
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destinations of the purchasers, and 
packages transported by respondent’s 
busses between intrastate points. 

The following is a list of the vio- 
lations offered in evidence: 


within Indiana. Along the highway 
traversed within that state lie many 
suburban residences and one village 
tributary to South Bend. Sprout pur- 
ported to offer transportation from 


Passenger’s Passenger’s Ticket 
Date Origin Destination Destination 
Sept. 24, 1930 Brookville Williamsport Elmira, N. Y. (not used) 
Sept. 24, 1930 Brookville Philadelphia Philipsburg, N. J. (transfer) 
Sept. 29, 1930 Dubois Harrisburg Parkton, Md. 
Sept. 30, 1930 Williamsport Clearfield Youngstown, O. 
Sept. 27, 1930 Clearfield Mt. Carmel Philipsburg, N. J. 
Mt. Carmel Clearfield Youngstown, O. 
Easton Dubois Philipsburg, N. J. (origin) 
Oct. 3, 1930 Williamsport Harrisburg Maryland State Line 
Harrisburg Williamsport Elmira, N. Y. 
Nov. 23, 1930 Brookville Lock Haven Elmira, N. Y. 
Sept. 27, 1930 Brookville Philipsburg, Pa. (2 shipments of flowers) 


[1, 2] As will be noticed from the 
above, no tickets were sold for intra- 
state transportation and, were that the 
only consideration, there would be no 
ground for complaint. But there is 
more to consider than the mere 
gesture of selling a ticket for a point 
in another state. Every witness for 
complainant, who in most instances 
was also a passenger, testified that he 
asked the respective ticket agent for 
transportation between two points en- 
tirely within the state. In each case 
of a ticket sale it appears that the 
agent knew of the destination of the 
purchaser. It, therefore, appears that 
the selling of the tickets to points out- 
side of the state was done for the pur- 
pose of giving the intrastate trans- 
portation the color of an interstate 
movement. This method of the eva- 
sion of law was covered by the United 
States Supreme Court in Sprout v. 
South Bend (1928) 277 U. S. 163, 
72 L. ed. 833, 48 Sup. Ct. Rep. 502, 
where, at p. 168, Mr. Justice Brandeis 
said: 

“The distance from the north city 
limits of South Bend to Niles is about 
nine miles. Half of this distance lies 
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that city only to persons destined to 
points in Michigan. He required that 
all passengers from South Bend pay 
the fare to some Michigan point. But, 
in fact, he served suburban pas- 
sengers. He made stops habitually 
at points within Indiana in order to 
permit passengers from South Bend 
to leave the bus before the state-line 
was reached. The legal character of 
this suburban bus traffic was not af- 
fected by the device of requiring the 
payment of a fare fixed for some 
Michigan point or by Sprout’s pro- 
fessing that he sought only passengers 
destined to that state. The actual 
facts govern. For this purpose, the 
destination intended by the passenger 
when he begins his journey and 
known to the carrier, determines the 
character of the commerce. Compare 
Philadelphia & Reading R. Co. v. 
Hancock (1920) 253 U. S. 284, 64 
L. ed. 907, 40 Sup. Ct. Rep. 512; 
Baltimore & O. S. W. R. Co. v. Settle 
(1922) 260 U. S. 166, 171, 67 L. ed. 
189, 43 Sup. Ct. Rep. 28. The su- 
burban traffic was intrastate com- 
merce.” 

Respondent in its brief cites the 
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Sprout Case above referred to and 
contends that it does not apply to this 
case for the reason that in the Sprout 
Case the intention of the passenger 
was known to the carrier, whereas in 
this case the intention of the passenger 
was not made known to the carrier. 
We cannot agree with this contention. 
In every case of a ticket sale testified 
to, it was shown that respondent’s 
ticket agent was informed that the 
destination of the passenger was an 
intrastate one. Respondent admits 
that this would constitute knowledge 
on the part of the respondent if the 
relationship between the ticket agent 
and respondent were that of direct 
agency. As the facts are, it contends 
the ticket agents are commission 
agents only and, as such, sell tickets 
on commission for respondent and 
other carriers as well. We fail to see, 
so far as the question here involved 
is concerned, any difference between 
a commission agent and one who sells 
tickets for one carrier only. Certain- 
ly, respondent is not presumed to have 
knowledge of the acts of the ticket 
agent while performing duties for an- 
other carrier, but while he is selling 
a ticket for carriage over respondent’s 
lines we cannot perceive that any but 
the usual relationship between prin- 
cipal and agent exists. In several in- 
stances the operator of the bus also 
knew of the origin and destination of 
the passenger. Such being the case, 
it is quite evident that respondent 
knowingly attempted to evade the 
Commission’s regulations by means 
of this subterfuge. 

The record also shows without de- 
nial by respondent the transportation 
of two separate shipments of flowers 
between points within the state. 
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From a consideration of the whole 
record the Commission finds and de- 
termines that respondent has violated 
the provisions of the Public Service 
Company Law on ten occasions,—on 
September 27, 29, 30, October 3, and 
November 23, 1930, in transporting 
persons and property in intrastate 
commerce in Pennsylvania without the 
certificate of this Commission in ap- 
proval thereof. Under the provisions 
of Art. VI, § 35 of said act, the re- 
spondent company has forfeited to the 
commonwealth of Pennsylvania, on 
account of said violations of law, the 
sum of $500; Therefore, 


Now, to wit, February 2, 1931, It 
is ordered: ‘That the complaint be 
and is hereby sustained. 


It is further ordered: That the 
Edwards Motor Transit Company, 
respondent, its agents, servants, and 
employees, forthwith cease and desist 
from operating a motor vehicle or 
motor vehicles, as a common carrier 
of persons in intrastate commerce, 
within the commonwealth of Pennsyl- 
vania, between points not authorized 
by its certificates of public conven- 
ience, unless and until it shall have 
obtained from the Commission a cer- 
tificate of public convenience in ap- 
proval thereof, in accordance with the 
provisions of the Public Service Com- 
pany Law. 


It is further ordered: That the 
secretary of this Commission, unless 
within fifteen days from date here- 
of said sum of $500 shall be paid 
to the commonwealth of Pennsyl- 
vania, certify a copy of this record 
and the findings of the Commission 
to the attorney general for action at 
law. 
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a new DISTRIBUTION TRANSFORMER 


| for service on lines having 
| severe transient voltage conditions 


| The new Type SB (demountable stud bushing) 

Allis-Chalmers distribution transformers have low- 
| ered both the time and the cost of connecting up 
| mew transformers and of replacing bushings and 
leads in case of failure. 


Prior to the introduction of the demountable stud 
bushing it was y to a transformer 
from its installed location and take it to a central 
repair shop to install a new bushing or a new lead. 
The demountable bushing eliminates this necessity 
as it can be quickly installed in the field without 
moving the transformer from its pole or platform. 
' _Demountable stud bushings and the cable paper 
insulated windings, treated by an impregnating 
process giving improved dielectric characteristics to 
the transformer are two of the electrical and me- 
chanical details of the new line of Allis-Chalmers 














Type SB Transformer showing de- 4 a a 
mountable stud bushings with integral in Catalog 147. 
solderless connectors. Send for your copy today. 


LLIS-CHALMERS MANUFACT URING(O. 


MILWAUKEE, WIS. U.S.A. 








Magnet Wire 
of 


Quality 
ASSACHUSETTS 
AGNET WIRE 


All Sizes 





MASSACHUSETTS ELECTRIC MANUFACTURING Co. 


West Lynn Massachusetts 
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Earll Catchers and Retrievers Cast Iron Pipe and 


. 


Fittings for all purposes 


Write for handbook 
of deLavaud Pipe 
which gives complete 
information _regard- 
ing this stronger cast 
iron pipe of greater 
carrying capacity. 








Public Utility Companies throughout 
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tain their efficiency and operate as the United States are finding U. S. 

effectively when ten or fifteen years old as Pipe ideal for high and low pressures 
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times of financial depression and 
unemployment, widowed mothers 
and orphaned children are first to 
suffer—and silently, they suffer most. 
Thousands of them today need help 
—money help—for food and clothing 
and creature comforts. 

It is for them that we ask your 
help this Mothers’ Day. Whatsoever 
your mother would do for a sick 
neighbor or hungry child, do in her 
name for unemployed and destitute 
mothers and children who lack the 
comforts and necessities of life. 

The Golden Rule Mothers’ Fund 
will be distributed through the most 
efficient agencies where the need is 
most acute. 

Give for mothers—for their chil- 
dren—the gift that will make 
them happiest. 


A*GOLDEN RULE’ 


MOTHERS DAY 
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With the new 1931 model Automatic Semi- 
Trailer, Fruehauf again forges ahead of the 
industry and sets a new standard of Trailer 
design and value. Never before was so much 
Fruehauf quality offered for so little money. 
As you can see from the photograph, the new 
Fruehaufs are engineered and built along strictly 
automotive lines. The frames are of pressed 
steel, designed and formed to provide extra 
depth and strength where the greatest stresses 
occur. They are automatic in the coupling and 
uncoupling operations—a feature which saves 
hours of the driver’s time in the course of a 
week. Write direct for complete detailed 
information and illustrated literature. 


Oldest and Largest Manufacturers of Trailers - 
FRUEHAUF TRAILER COMPANY 
10950 Harper Avenue Detroit, Michigan 


Semi-Trailers, 4-Wheel Trailers, Adjustable 
Pole Trailers, Heavy Duty Carryalls 
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Million pounds 
of Steam per hour 
at 86.5% efficiency 
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HEAT BALANCE of 
No. 7 BOILER OUTPUT 1,000,000 lb. per hr. 
B. t.u. Per cent 
Loss due to moisture in coal 1S 0.1 
Hydrogen 453 3.0 
Dry chimney gases 1,137 7.7 
‘ Combustible in refuse 73 0.5 
Moisture in air 30 0.2 
Radiation and unaccounted for 294 2.0 
Total losses 1,998 13.5 
Efficiency and heat to boiler 12,772 86.5 
Total 14,770 100.0 























The above heat balance is from paper presented at the Summer Convention 
of the A.IL.E.E., Toronto, Ont., Canada, June 23-27, 1930, by C. B. Grady, 
Mechanical Engineer, W. H. Lawrence, Chief Operating Engineer, and R. H. 
Tapscott, Electrical Engineer, of The New York Edison Company. 


Boiler Unit No. 7 is one of three Combus- 
tion Engineering Steam Generating units 
installed at the East River Station of The 
New York Edison Company. 


This heat balance shows the results of a 
twelve hour test run, where evaporation 
averaged 1,000,000 Ib. per hour. For 
peaks, this unit has operated at the rate of 
1,270,000 Ib. per hour. 


Analysis of the coal used in the test of 
No. 7 Boiler: 
Proximate Analysis (dry basis) 


I acti teneniccacrpitis 21.5 per cent 
Fixed Carbon ................ 72.4 per cent 
"eS gee Archers BN tae? 6.1 per cent 
ee et 14,770. per cent 
TIDE sescntenincnincstbccoennaas 1.4 per cent 


(Moisture in coal as fired—1 per cent) 


COMBUSTION ENGINEERING CORPORATION 


200 Madison Avenue 


New York, N. Y. 





Boilers - Air Preheaters - Stokers - Pulverized Fuel Equipment - Water-Cooled Furnaces 











The public utility system, of 


Standard Gas and Electric 
Company 


includes 


The California Oregon Power Company 
Duquesne Light Company (Pittsburgh) 
Equitable Gas Company (Pittsburgh) 
Kentucky West Virginia Gas Company 
Louisville Gas. and Electric Company 
Market St. Railway Company (San Francisco) 
Mountain States Power Company 

Northern States Power Company 

Oklahoma Gas and Electric Company 
Philadelphia Company 

Pittsburgh Railways Company 

San Diego Cons. Gas and Electric Company 
Southern, Colorado Power. Cor pany 
Wisconsin Public Service Corporation 
Wisconsin Valley Electric Company 


serving 1,637 cities and towns of twenty states’. . . combined 
population, 6,300,000... total customers 1,629,478..: installed 
generating capacity 1,531,203 kilowatts .. . gross earnings 
in excess of $153,000,000 annually... properties operate 
under the direction of Byllesby Engineering and Management. 
Corporation, the.Company’'s wholly- owned subsidiary. 








